YIK 347.427; 347.91:347.427(4-672EU)

1np Byxk PAIOBUh, LL.M. (University of Pittsburgh)
penoBuH nipodecop [IpaBHor dakynrera YHUBep3urera y beorpamy

EBPOIICKA PEI'VIATUBA CTEYAJA ®PU3NYKUX
JIMIIA - ITOYKE 3A CPBUAJY

Pesume

Eeponcka ynuja je 2019. eoouwne yceojuna [Hupexmugy o ox-
BUPUMA  NPEBEHMUBHOZ PeCMPYKmMypupared, o0ciobohery 00 dyea u
oucksanupurayujama. Y osom paoy he akyenam 6umu cmagmeH Ha OHe
00pedbe Jlupexmuse Koje ce oonoce Ha cmeuaj npedysemnuka. Osa epcma
cmeuaja je camo ppaemenmaprno ypehena, u mo oopelhena numarba Ge-
3aua 3a ocroboherve 00 odzoeoprocmu 3a niahare npeocmanux obage-
3a, ouckeanuguxayuje u soherve jednoz uiu suuie nocmynaxa. Lus mux
00pedbu je npomosucarbe Konyenma opyee wlance 3a UHCONBEHMHE Npe-
O0y3emHuxKe.

Amnanuza KoMyHUmMapHo2 KOHYenma cmeudaja npeoy3emuuka je oo
senuxoe 3nauaja u 3a Cpoujy. ¥ moky je pao na uzpaou 3aKona o cmeuajy
npedyszemuurxa. Oopedbe yceojene Jupexmuse hie npedcmasbamu noias-
HY OCHOBY 3a nucare 0802 3axoua. Omyoa je npeeHcmeeHo 8alicHO 3HAMU
Koje 00pedbe cy obasesyjyhe. Heobasesyjyhe o0peobe ne mpeba a priori
o00bayumu, eeh ux je nompeOHoO anaruzupamu Kaxko Ou ce 3ay3eo cmas
0KO onpasdanocmu Ruxoeoe ygohera y cpncko npaso. Taxohe, mHoze
o0peobe cy neoopehene, wmo he 3a Cpoujy npedcmasmamu u3azo8 Ha
KOjU HAYUH uxX mpeda uUMnieMeHmupamu.

Kibyune peun: mpedyzemuux, usuyko auye, opyea wiamca, cmeudj,
ocnobohere 00 odzosopHocmu 3a niaharwe npeocmanux
obagesa, oucksanugurayuje, KOHCOMUOOBAH NOCMYNAK.
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1. JUPEKTHUBA O APYI'OJ LIAHCHU

1.1. Ykpatko o u3BOpHMa cTedajHOT npaBa EBporcke yHHje

PerynaruBa EBporicke yHUje HUje 3a00uWIIa HU CTEYajHO HIPaBo.

Hajsnagajuuju mpaBHE W3BOp je Ypemba o cTedajHuM mocrymnmuma.! ¥V
ocHoBHU ce Moxke pehu na je marepuja Ypeaoe mojpe/beHa y meT o01acTu:
Mel)yHapoaHa HaUIe)KHOCT 3a OTBaparme CTEYajHOT MOCTYIKA, MEPOIaB-
HO TIPaBO, PU3HAKE CTPAHUX CTEUAJHHUX OJUTYKa, MHPOPMHUCAHE CTPAHUX
MoBepHJyala 1 MpHjaBa BUXOBUX MOTPAKUBAKA Y CTEYAJHOM MTOCTYNKY U
cTedaj moBe3aHMX ApyinTaBa.’ CaapKHHCKUM cariielaBalbeM Ce yodaBa
Jla je OBMM H3BOPOM ITOKPHBEHA CaMO MaTepuja MeljyHapomaHOT IpHBAT-
HOT' CT€YajHOT TpaBa, JIOK Cy MaTepujajHa CTeYajHa MpaBHJia TOTOBO Y
1ea0CcTH 3aHeMapena.’ 3anpaBo ce Moxe pehu 11a je uaeja u crape u HOBe
VYpenbe y ToMe na oHe (QYHIIMOHHWITY y OKBHPY IOCTOjehmX cTedajHmX
cuctema, yHanpelyjyhin edukacHoct crpoBoljema mocrymaka y mpeko-
IPaHUYHKUM CllydajeBuma.*

1

12

IIpBa VYpenba je ycojena 2000. roxune, a HakoH 15 romuHa je 3aMemEHAa HOBOM
VYpendom. Bun.: Council Regulation (EC) No 1346/2000 of May 2000 on Insolvency
Proceedings, Official Journal, L 160; Regulation (EU) 2015/848 of the European
Parliament and of the Council of 20 May 2015 on Insolvency Proceedings, Offi-
cial Journal, L 141, 5.6.2015. Kako ce oBe Ypenbe He mpuMemyjy Ha OpyIITBa
3a OCHI'ypame W KpeJUTHE MHCTHTYLHje, MCTa MaTepHja je 3a OBE MHCTHTYLHje
MOKpUBEHa JBeMa JUpeKTHUBama: J[MPEeKTHBOM O peopraHu3alMji ¥ OaHKPOTCTBY
ocurypasajyhux npymrasa (Directive 2001/17/EC of the European Parliament and
of the Council of 19 March 2001 on the Reorganisation and Winding up of Insu-
rance Undertakings, Official Journal, L 110) u JlupekTHBOM O peopraHu3aluju H
OankpoTcTBY KpenutHux nHctuTynmja (Directive 2001/24/EC of the European Par-
liament and of the Council of 4 April 2001 on the Reorganisation and Winding up of
Credit Institutions, Official Journal, L 125).

O ucropujary u caap>XxuHu oBe YpeaOe Bume BuI.: Byk Pamosuh, Cmeuajuo npaso
— Krouea Opyea (nobujarbe npasHux paorwiu cmeyajHoz OYICHUKA, peopeanusayuja,
Mmehynapoonu cmeuaj, cmeuaj nogesanux opywimasa), YHuBep3uTeT y beorpamy —
IIpaBHu daxyntert, beorpan 2018, 405-412.

U3yserak y npaBy EVY mpexncrasmpajy ompende JMpekTHBE O 3alITHTH 3arociie-
HUX, KOje INTHTE 3allOCCHEe y CiIydajy credaja mocnonmasna. [Jasae 1980. rommue
je ycBojeHa mpBa JUPEKTHBA O 3aIUTHTH MpaBa 3allOCICHUX Y CIy4Yajy cTedaja mo-
clIofaBIla, JO0K je Bakeha koHcoimaoBaHa mupekTuBa fqoHera 2008. romgumue. Bun.:
Council Directive 80/987/EEC of 20 October 1980 on the approximation of the laws
of the Member States relating to the protection of employees in the event of the
insolvency of their employer, Official Journal, L 283, 28.10.1980; Council Directive
2008/94/EC of the European Parliament and of the Council of 22 October 2008 on
the protection of employees in the event of the insolvency of their employer, Official
Journal, L 283, 28.10.2008.

Horst Eidemmiiller, Kristin van Zweiten, ,,Restructuring the European Business
Enterprise: the European Commissions’s Recommendation on a New Approach to
Business Failure and Insolvency®, European Business Organization Law Review
16/2015, 628.
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JlaHac je y nurepaTypH CTeuajHOT IpaBa OMIITe MecTo pehu aa je
XapMOHM3allMja MaTepHjaTHONPaBHUX IpaBuia ToToBo Hemoryha. 3Ha-
YajHU HHTEPECH JPKaBa ce MpeaMajy Kpo3 CTeUajHO 3aKOHOJaBCTBO, ILTO
o0jammmaBa BUXOB BEJIMIKH OTIIOP Ja C€ MOBWUHYjY HEKHM 3ajeIHHUYKAM
MpaBWJIMMa M IPUHIHAIHAMA. TO je ¥ pa3ior 300r Kora yHa3as JAeTieHHjama
HUje HU OWJIO TOKyIaja XapMOHH30Bamkha MaTepUjaIHUX CTEYajHUX Mpa-
Buia. Ha HuBoy EBpomcke yHHje cuTyamuja ce 3Ha4ajHO MPOMEHMIIA
2019. romuue, kama je ycBojeHa [IupeKkTHBa O OKBHpPHUMA IPEBEHTHBHOT
pecTpyKTypHpama, ociobohemy ox ayra u auckpaiudukanujama (u-
PEKTHBA O JPYroj iaHcH Wik JIUpeKTHBa),’ jep OHa caapKu MaTepHjaaHa
Y TIPOIIECHA CTeYajHa TpaBUIIa.

Beh u3 camor HazuBa [lupexkTHBe mpowusiasu jaa oHa ypehyje Tpu
CTe4yajHa WHCTUTYTA: HMPEBEHTUBHO PECTPYKTypHpame, ociioboheme of
OITrOBOpHOCTH 3a Tlahame mpeoctramux obaBe3a M IUCKBaTH(pHUKAIIH]E.
Opamax je youwbuBO Ja JlupekTuBa caapyku MpaBwjia O O0JlacTMMa Koja
HEeMajy roTOBO HHIITA 3ajelHI4K0. Ha jesiHoj cTpaHu ce Hajiase mpaBuiia o
HOCTYIIMA IIPEBEHTUBHOT PECTPYKTYypHpama (T3B. XHOPHIHH TOCTYIIIH
peopranuzaije),® Koju ce NpUMEbYjy Ha IpaBHA JIMI@, U TO MPEBACXO/I-
HO MpPUBpEHA APYIITBA,” JOK C€ Ha JIPYroj CTpaHW Hanase ocioboleme
OJ1 OATOBOPHOCTH M JUCKBAIN(HKAIM]jE, TBa HHCTUTYTa KapaKTepUCTHY-
Ha 3a ¢u3nuka numna. MehyTuM, OHO IITO WX Claja U WITO MPEJCTaBIba
3ajeIHNYKy HUT 3a CBE j€ Jla OHM 3ajeHO oMmoryhaBajy CT€4ajHUM Iy-
KHUIIMMA JPYTy IIaHCY, ¥ TO HAaKOH yCBOjEHOI' IUIaHa peopraHu3anyje
WIN HacTymnama ociobohema o/l OAroBOPHOCTH 3a muahame mpeocTaanx
obaBe3a. 300r Tora M He 4yau Ja ce oBa /lupekTuBa yecto u HasuBa [lu-
PEKTHBA O JIPYTroj IIaHCH.

1.2. Uctopujar [JupexTuBe 0 Apyroj MaHcu

JlypexTrBa 0 JPYroj MIaHCH je YCBOjeHa HAKOH MHOTOOPOjHUX aK-
TUBHOCTH EBpOICKe KOMHCHje ylepeHnX y NpaBly IPOMOBHCAbA MOJH-
THKEe Jpyre MIaHce. 3ampaBo, OBO je J€O0 jelHe 3HATHO IIUpE CTpaTeruje

5  Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June
2019 on preventive restructuring frameworks, on discharge of debt and disqualifica-
tions, and on measures to increase the efficiency of procedures concerning restruc-
turing, insolvency and discharge of debt, and amending Directive (EU) 2017/1132
(Directive on restructuring and insolvency), Official Journal, L 172/18, 26.6.2019.

6  3a xputuky Bume Bua.: Horst Eidemmiiller, ,,Contracting for a European Insolvency
Regime*, Furopean Business Organization Law Review 18/2017, 273-304.

7  Bume o KOMyHUTapHOM OKBHpY 32 IIPEBEHTHBHO PECTPYKTYpUpame U ycKkiialeHoctu
CPIICKOTI TIpaBa ca HbUM BHA.: bpanko Pamynosuh, ,,JMpeKkTrHBa O peCTPYKTypUpamy
1 HECOJIBEHTHOCTH — cBe fie TO 3aKOHU MO3NATHTH", Yckaahusarwe nociogroz npasa
Cpbuje ca npasom Egponcke ynuje (2019) (yp. Byk Panosuh), Yausepsurer y beo-
rpaxy — [IpaBuu daxynrert, beorpan 2019, 65-72.
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— cTpareruje MoACTUIIakba Pa3Boja MUKPO, MaJMX U cpelmbux npeayseha.’t
Hanme, Mukpo, Mana u cpenma mpemy3eha mpeacTaBibajy BETUKH JIC0
exoHomHje EBpome, 3amomspaBajy orpoMad Opoj nuna (y HEKUM Mpu-
BpeOHUM TpaHama u npeko 80%), a uuHe oko 99% ykynHux npemyseha.
[Ipe 15 rogmna, EBporicka KoMmucHja je pa3Bojy OBHX mpemy3eha mama
MPUOPHUTET, CTaBJbajy UX Ha BPX MOJHUTHUYKE arcHAe EBporicke yHuje.
Mebhy OpojHUM TIpeIOKEHUM aKTUBHOCTHMA, U3PHUUTO je TIOMEHYTO U
yHanpeheme cTedajHe mpormenype U CaHHpame HETaTMBHUX edekara 1o-
CIIOBHOT Heycrexa.’

NmnnemenTtrpajyhn MoaepHy MOJUTUKY pacTa M 3allolljbaBamka 3a
MHKpO, MaJla U cpenma npenyseha, EBponcka komucuja je 2007. rogune
YCBOjHJIa HOBO CAOMILITEHE O MPEBAa3MIAKEHY CTHIME 300T MOCIOBHOT
Heycnexa.!? 3abpumaBajyhu cy OWIM eMIUPUjCKH TOTAIN [TPeMa KOojuMa
TIOJIOBHHA CBHX ITOCJIOBHHX aKTHBHOCTH IIPOINAja y HPBUX IET TOIUHA,
HITO je y OYMTOM HECKJaay ca JMHAMHKOM €KOHOMCKOT kuBoTa. CaM 1o
cebu oBaj mojarak He O OMO anmapMaHTaH, Aa Y jaBHOCTH HE TOCTOjU
YBPEKEHO MHIUBEH-E Ja je MOCIOBHU HEyCIeX IOBE3aH WM ca MpeBa-
poM mwin ca HecriocoOHomhy. [Ipema ToMe, nIia kKoja MamHy IOJ CTEYa]
MOCTajy TPajHO CTUTMATH30BaHa, IITO MM 3HA4YajHO OTEXKaBa Ja MOHOBO
mokpeHy oms3HuC. IIpakca je mokazaia ma oBa JUIa IO MPaBWIIY yde Ha
COIICTBEHUM T'pelIKaMa, T je ’bUXOB MEPUOJ OTICTAHKA JIYXKH O] POCEKa.
Kako 6u ce TuM nunmMa Jjana Apyra miaHca, Ipeajaxke ce BUILE aKTHB-
HOCTH, Ha Pa3IMYUTUM MOJbMMA: NPBO, Ja CE€ MOCIOBHH HEYyCIIEX CXBa-
TH Kao HOpMallaH M yoOWdYajeH IMpolec y4ema, 300T 4era je HEOITXOIHO
MPOMEHHUTH TIEPIIENIN]y jaBHOCTH, W TO €AyKaIlljoM, WH(POPMICAHEM,
y3 oxromapajyhy yiory menuja; Apyro, cTedajHa 3aKOHOIAaBCTBa Tpeba ma
npaBe pa3NuKy u3Mely NMOMTEHNX W HETOMITEHUX CTEYajHUX JTy)KHHKA, a
He, Kao LITO TO YMHH BHIIE Jp)KaBa, la HCTOBETHA MPaBUIIAa IPUMEHY]Y

8  Ilpodecop John Armour je xopuctehm emmnupujcke nopatke 15 npxasa EBpore n
CeBepHe AMepHUKe HCTPaXHBAO Be3y M3Mel)y cTedajHOr mpaBa U Mpeqy3eTHUILTBA,
OIHOCHO Y KOjOj MEpH pelaKcHpame MpaBWia O IPABHUM IIOCIEAMLaMa HWHIHU-
BH/IyaJHOT CTEYaja yTHUY Ha IPOMOBHCAE MPELY3CTHUIITBA. Y pajy je 3aKJbydeHO
Jia IPOMEHE Yy CTEYajHOM IpaBy KOje Cy yCMepeHe y IpaBIly I10jeIHOCTaB/bHBAbA
mpaBmwia 0 ociobohermy oI OATOBOPHOCTH 3a mIpeocrane obase3e yBehasa crtomy
camo3anociieHoctd. Bua.: John Armour, ,,Bankruptcy Law and Entrepreneurship®,
American Law and Economics Review 2008, 303-350.

9 Communication from the Commission to the Council, the European Parliament, the
European Economic and Social Committee and the Committee of the Regions, Im-
plementing the Community Lisabon Programme Modern SME Policy for Growth
and Employment, COM(2005) 551 final, Brussels, 10.11.2005.

10 Communication from the Commission to the Council, the European Parliament,
the European Economic and Social Committee and the Committee of the Regions,
Overcoming the stigma of business failure — for a second chance policy, Implemen-
ting the Lisabon Partnership for Growth and Jobs, COM(2007) 584 final, Brussels,
5.10.2007.
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Ha CBe IyxHUKe; Tpehe, cTeuajHu mocTymak Tpeba ma Oyme Opxku u
jeTHOCTaBHU)H, IPY YeMy He Om Tpebdaro /1a Tpaje MyKe Of TOAMHY JaHa;
YETBPTO, 3aKOHOM Tpeba omoryhutu ocioboheme om OIroBOPHOCTH 3a
iahame npeocranux odaBe3a y kpaheM pokKy, y3 HCIymeme oapeleHnx
yCIIOBa; TIE€TO, HEOMXOJHO je aKTUBHO IMOIpKaBaTH JIHMILA Koja ce Haja-
3e y moremkohama, U To Tako To he ce mpenyseTHHIMMa oMoryhuTu
MOJIPIIIKA Y TITO paHujuM (pa3ama; MmecTo, JTUIMMa Koja IOHOBO IMOCTAjy
Mpeay3eTHUIN Tpeba OMOTYhHTH Nla ce eAyKyjy, a ce OTKIIOHE Mpe-
MpeKe 3a jaBHO (MHAHCHPAE, Ka0 M Ja CE IOIITEHU CTECYajHU Ty>KHU-
IIM He Haja3e Ha [PHUM OaHKapCKUM JIMCTaMa, Koje UM oHemoryhasajy
KpeIUTHPAabE.

EBporicka xomucuja je jomr 2008. TomuHE YCBOjHJIA CAOMIITCHE
y KOME je MocTaBWia ofpeljeHe HavelnHe NPUHIMIE O HAYUHHMA MPO-
MOBHCaba MaluX U cpemmux npemyseha.!! OBo caommuTeme je mo3HATO
noj; HazuBuMa ,,[IpBo mucnu mano* (enrn. ,,Think Small First“) n ,,3a-
KOH 0 MayuM nipeny3ehuma® (enrn. ,,Small Business Act”). lbbume ce mpo-
MoBuie 10 mpuHIMIA, Yydja OM JOCIeAHa MMIUIEMEHTAaIUja OJ CTpaHe
JipKaBa 4yJlaHWIa TpeOalio a YHANpe i MPaBHU OKBUP 33 Majia U Cpe/imbha
npeny3eha mmpom EBporicke yHuje. 3a cBpxe OBOT paja, Haj3HAYAjHUjU
je ApYrd TpHHIMI, TpeMa KoMe Tpeda OMOryhuTH TOIITEHHM M-
y3€THULMMA HaJ YMjOM MMOBMHOM j€ OTBOPEH CTEYajHHM IMOCTYNaK Ja
Op30 nmobujy apyry mrancy. [Ipema Taga BakehuM momanyma, HOBH TIO-
YeTak je OMo BeoMa KOMIUTMKOBAH 3a MPeAy3eTHHKE, 300T Jyror Tpajama
CTEYajHUX IMOCTymHaka (MMPOCEK Ce KPETao y BEIMKOM PaCIoOHy H3Mehy
4 mecena u 9 roguHa). Kao HaumHe mpuMeHe OBOT MpHUHITNTIA, EBporicka
KOMHCH]a je TUIaHupasia Ja MPOMOBHIIIE: TO3UTHBAH CTaB IPYIITBA MpeMa
JaBamy Npeay3eTHUIMMA JpyTe IaHCe, OKOHYAhEe CTEUajHIX MOCTYTaKa
y kpahewm nepuoany (HajBHIle TOAUHY JaHa), KaO M jeTHaK TPETMaH OHUX
KOjU TI0 OKOHYAmY CTEYajHOT IMOCTYIKA MIOHOBO MOCTajy MPEay3eTHUIN U
Mpeay3eTHUKA KOjH TO CBOjCTBO CTHUY TIO MPBU MYT.

Y mwby pazpame TMOMEHYTOT MpHHIHNA, EBporicka kommchja je
(dopmupana cTpydHy rpymy, koja je 2011. romuHe caymHMIIA €KCIIEPTCKU
M3BEIITaj y KOME je Jajia TperopyKe 3a Ap)KaBe Kako Jla yMame IITeTaH
edekar credaja Ha mpemy3eTHHUIITBO.!? [ToceOHO je ykaszaHO Ha MOTPeOy
IPOMOBHCama Jpyre IaHce, ¥ TO IPEeKO MHCTUTYTa ociiodohema MyKHUKa
on rahama npeocTanux obasesa. [IpemMa koMucHjH, TOTPEOHO je yCTaHO-
BUTH TOPHHU TIpar 3a ociiobol)eme MOMTEeHNX Npemy3eTHHKa (01 jeHe 10

11 Communication from the Commission to the Council, the European Parliament,
the European Economic and Social Committee and the Committee of the Regions,
»Think Small First“ a ,,Small Business Act“ for Europe, COM(2008) 394 final,
Brussels, 25.6.2008.

12 Report of the Expert Group — A Second Chance for Entrepreneurs: Prevention of
Bankruptcy, Simplification of Bankruptcy Procedures and Support for a Fresh Start,
2011.
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Tpu ronuHe), u fa Oyae mTo je moryhe y Behoj mepu ayromarcku. KibydHo
je Tmocnaté MopyKy Aa CTedaj He IojpasyMmeBa ,,JOKMBOTHY KaszHy. [la
Ou oBa TpaBWia MOIIa Ja OCTBape e(eKar, HEONXOAHO je YCTaHOBHTH
KpUTEpUjyMe 32 Pa3IMKOBamhe MOIITEHUX O HETOIITCHUX IPEeTy3eTHUKA,
jep camo MOIITEeH MpeIy3eTHIK MOKEe OYEKHBAaTH APYry mmaHcy. KonavHo,
y MHUINUBEHY jé YKa3aHO W Ha mpoOieM (QUHAHCHpama JIUIAa Koja TIOHOBO
NOCTajy TPeay3eTHUIM, Kao U moTpedy 3a apskaBe na mnpoHalyy onmpehena
periema Kojuma ce Hehe ITUCKPUMUHHCATH, ajld HU TOBJIAIINUBATH TIpe-
Y3ETHHUIIM HaJ KOjEMa je OTBOPEH CTEYajHH MOCTYIIAK.

Kpajem 2012. ronuae EBporicka koMucHja je yCBOjHIIa HOBO CaoIll-
MITeHE Y OKBUPY KOTa je HASHTH(HKOBAIA HEKOIMKO OONACTH Y KOjHIMa
paznuke n3Mel)y HaIMOHAIHHMX 3aKOHOJABCTaBa CTBAapajy MpaBHY HECH-
TYPHOCT U HENPHjaTeJbCKO MOCIOBHO OKPYXKEHE, IITO CTBApa HETIOBOJbHY
KIUMY 3a MPeKOrpaHH4YHe WHBeCTUIHMje.!* 3ampaBo, OBHM CAOMIITEHEM
Komucuja je naTerpucana 1 NpuxBaTuia CTaBOBE CTPYyUHE IPyIIe U3paxKe-
HE Y TIPETXOIHO MOMEHYTOM CTPYYHOM M3BEILTA]y.

Kao oaroop Ha mocnenwy (GuHaHCHjCKYy Kpu3y, EBporcka xoMu-
cuja je mapra 2014. romuHe ycBojuna [Ipenopyky o HOBOM MPHUCTYILY
IOCJIOBHOM HeycCIiexy u uHconBeHTHOCTH.!* Behum memom ce Ilpero-
pyka 0aBH TEMAaTHKOM MPEBEHTHBHOT PECTPYKTYpHpama, a MambuM 00c-
30ehuBameM apyre maHce mpeay3eTHHnuMa. [IpenopydeHa perynarusa
cTevaja mpeay3eTHHKa Ce CBOAU Ha MUTame Mmepuoja Koju tpeda aa mpo-
TeKHe 3a o0ujame 0cio0ohema o1 OArOBOPHOCTH 3a Tutahame mpeocTa-
aux obaBe3a. Y CKJIamy ca MPEeTXOIHO YCBOjEeHHM JOKYMEHTHMA, IPero-
pYyUYEHO je J1a poK He Oyme Iy>KH Of TPH TOIUHE.

EBponicka komucuja je ycmojuna Ilpemopyky ca mnmejom nma he
OHa JIaTW JOBOJHHO TIOJCTHUIIAja Ap’KaBaMa WIAHHWIAMa Ja W3MEHE CBOje
CTEYajHO 3aKOHOIABCTBO Y IMPABILy JaBama APYre HIaHCE Mpeay3eTHUIIN-
Ma. MehyTtuMm, ynmeHnna aa je ped o HeobaBe3yjyheM ITOKyMeHTy, 10-
BeJa je JI0 Tora Ja HeKe JpiKaBe YaK HHU He pearyjy Ha OBy WHHIIH]aTUBY
(na mpumep, Benuka Bpuranuja, ®@panimycka, Hemauka u Mranuja).!> Ha-
KHaJHa eBalyalyja UMILIeMeHTanuje oBe [Ipenopyke je mokaszana nma u
najbe TMOCTOje BEJMKE Pa3jiiKe y Hal[MOHAIHUM peniermrMa.' Ha jemHoj
CTpaHU Cy JIp’KaBe Koje cy ce ycaracuie ca lIpenopykom, mpensuhajyhn
pPOKOBe 3a 0ocio0oheme Koju HHCY IyKH O TPH TOAWHE, Maja u Mehy

13 Communication from the Commission to the European Parliament, the Council and
the European Economic and Social Committee, A new European approach to busi-
ness failure and insolvency, COM(2012) 742 final, Strasbourg, 12.12.2012.

14 Commission Recommendation of 12.3.2014 on a new approach to business failure
and insolvency, C(2014) 1500 final, Brussels, 12.3.2014.

15 H. Eidemmiiller (2017), 275.

16  Evaluation of the implementation of the Commission Recommendation of 12.3.2014
on a new approach to business failure and insolvency, 30.9.2015.
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TUM JIp)KaBaMa II0CTOj€ Pas3sIuKe Y yCIOBHMa KOjU C€ MOPajy WCIYHHUTH
na 6u ce mobmio ocnmoboheme (Ha mpumep, y Hemaukoj ce 3axteBana
ucmara 35% cBux AayroBama). Ha npyroj crpanu cy ce Hamasuje OHE
JpXKaBe Koje HUCY MO3HaBaje 0ca000heme o1 OArOBOPHOCTH (Ha IpUMED,
Mahapcka u Byrapcka). Konauno, mocrojane cy u 3eMJbe KO KOjUX je
nepuos ociodohema 0o AyXu O TpU roAuHE (HAa MPUMEp, CelaM TOIH-
Ha y Ayctpuju u benruju, a et ronuna y Yemxkoj, Ectronuju, lnaauju,
JlurBanuju, Ilopryrany, Ciosennju u lIBenckoj). CxBaruBmm na Ilpe-
Nopyka HHUje Aaja 3a70BoJbaBajyhie pesynrare Ha MOJbY XapMOHH3aLHUje
HAallMOHAJHUX pellerma, EBporncka komucuja ce yOp3o ompenenuna 3a
OIUTyYHHjU KOpaK — ycBajame J(MpeKkTHBe 0 Apyroj maHCH.

2. JOMEH [IPUMEHE

2.1. llepcoHannu 1OMEH NpUMEHE

JupexTrBa 0 Ipyroj MIaHCH CBOjy NMPHMEHY OrpaHHyYaBa caMmo Ha
MHCOJIBEHTHE mpeny3eTHuke. [Ipeny3eTHuk je neduHucaH Kao (U3HUKO
JIUIIE KOje 00aBJba TPTOBUHCKY, TIOCIOBHY, 3aHATCTKY WJIH MPOQeCHoHAII-
Hy aenarHoct.!” 3ampaBo, ped je o TProBIMMa KOjH Kao (u3HuKa JIHIA
00aBJbajy HEKy JIYKpaTWBHY AENaTHOCT. 300T pazIUYMTHUX KOHIIETIHja
nojMa mpeay3eTHrKa Mel)y aprkaBama wiaHuIaMa, J[MpekTuBa He TPaxH,
any HU He 3a0pamyje, a Ipeay3eTHUK Oyle ymucaH y HeKH mocebaH pe-
rucrap. CpIcKku mojam Tpeay3eTHUKA je Y)KH M HEeCHOPHO ce yKJama y
HOMEHYTY AeHHUIH]Y.'S

Onpenbe JlupekrtuBe ce He NMpUMEHYjy Ha (U3MYKa JIMIA Koja
HHCY mpexy3eTHUnH.!” MeljyTum, apkaBama diaHUIAMa je JT03BOJHEHO
Jla TpoIIupe TMPUMEHY W Ha moTpomniave (pusamyka nuia HEmpemay3eT-
Huke). Hajpehu Opoj murama koje morude oBa JIMpeKTHBA Cy jeIHAKO
NpUMEHJbMBA Ha cBa (u3MuUKa juua. M3yserak mpencraBibajy oxpende
0 3a0panu o0aBJhbama MPETY3CTHUUKE NETATHOCTH, KOje C€ IO MPUPOIH
CTBapH OJHOCE CaMO Ha MPEAy3eTHHKE.

JlupekTrBa 0 ApPYyToj MIAHCH Ce MPUMEmYje Ha Mpeay3eTHUKE KOju
cy uHconBeHTHH. [lon nHCONMBeHTHOIIhY Tpeba moapasymMeBaTu cTe4ajHu

17 Mupekrtusa o apyroj mancu, 4. 2(1)(9).

18 ,IIpemy3eTHHK je TOCIOBHO CIIOCOOHO (DM3MUKO JIHIE Koje 00aBjba NETATHOCT Y
LHJbY OCTBapHBama IPUXOJa U KOje je Kao TaKBO PErHCTPOBAaHO y CKIaly ca 3a-
koHOM 0 peructpauuju’. 30I1J], qr. 83(1).

19 TIlpaBo EVY 3anpxaBa auctuHknujy m3Mely ¢pu3nuknx numa Tprosana ¥ HETProsara,
Tako IITO TPOMOBHIIIE yBOheme JIMOepatHuX mpaBuia O ociobohemy 3a Tpromue,
JIOK je 3a HeTProBIle KapaKTepHCTH4YaH MHOIO OmNpe3Huju npuctym. lain Ramsay,
Personal Insolvency in the 215" Century — A Comparative Analysis of the US and
Europe, Hart Publishing, Portland 2017, 9.
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pasJior, Kao MaTepUjaTHONPABHU OCHOB 3a OTBAPAE CTEUAjHOT MOCTYIKA.
JlupexTHBa je mpemycTuia apkaBama dwiaHullaMa a AeGUHUIIy cTedyajHe
pasJiore 3a npeay3eTHUKe (Ha MpUMep, HHCOJBEHTHOCT U mpeTehy MHCOI-
BEHTHOCT).

2.2. MarepujaqHi JOMEH MIPUMEHE

JlupekTrBa O Ipyroj IIAHCH Ce HE NPHMEHYje Ha CBE acIeKTe
cTedaja mpeay3eTHHKa. HampoTus, mbeHa ImpaBuiia ce 0JIHOCE caMo Ha JiBa
MHCTHTYTA: 0CI000)ee NHCOIBEHTHOT MPEITy3eTHUKA O] OATOBOPHOCTH
3a rahame mpeoctanux obase3a u AuckBanHdukanujy. O6a MHCTHTYTA
cy pparmerapHo ypeheHa.

Ocnoboljere o1 OArOBOPHOCTH j€ Haj3HAYajHUjU U HAjOCET/HHBHjU
UHCTUTYT cTevaja (usmukux suna.’’ OH oaroBapa Ha MUTAKBE IITA CE
JenraBa ca o0aBe3amMa CTEYajHOT Ty)KHUKA 110 OKOHYaky CTEYajHOT MO-
crynka.’! V 3aKkoHOAaBCTBHMA KOja TO3Hajy ociobolermse, mocToje Bemu-
K€ pa3jiMKe MO FOTOBO CBMM OCHOBaMa PEJICBAHTHUM 32 MPUMEHY OBOT
uHcTHTyTa. lllTaBHINe, TEIIKO je YOUNTH HEKY 3ajeIHUUKY HUT Koja Ipo-
JKUMa BelMHY pa3BHjeHHX 3akoHoJaBcTaBa. OHO IITO c€ jeIWHO MOXKE
NPUXBATUTU Kao TPEH] je Ja BehinHa MOJEPHUX CTEYajHUX CHUCTEeMa Ja-
Hac J103BOJbaBa (PU3MYKUM JIMIIMMA KAa0 CTEYajHUM JIYXKHUIMMA Jia Ce
ocno0oe OIroBOPHOCTHU 3a cBoje oOaBese. Jpyrum peunma, GU3HUKAM
nunuma ce omoryhasa npyra madca. Takole, mpumeTHO je na cBe Behn
Opoj 3aKOHOAaBCTaBa CMa}Lyje yCJIOBE 3a ocno6oljeH>e yurehu oBaj mo-
CTYyIaK MHOTO JOCTYITHU]JUM HEro LITO je TO OO paHI/I]e 22 Ha tom Tanacy
je HamucaHa u JlupexTuBa 0 Ipyroj IIaHCH, jep je leHa OCHOBHA MUCHja
Ja oMOryhu MmoITEeHUM WHCOJBEHTHUM IpPEIy3eTHHIMMA HOBH TTOYETAK,
Tako mTo he MPOTEeKOM Pa3yMHOT pOKa OHM OMTH OCl0OOheHH O Oaro-
BOPHOCTH 3a Iuahame npeoctaiux odasesa.

Jpyru MHCTUTYT OenuMu4yHO ypehen JIupekTHBOM je TUCKBau-
(ukayja credajHOr JY)KHUKA Kao MOCIEAUIA OTBapama CTEYajHOT IO-
crynka. lllTaBuine, yBeneHo je HEKOJMHKO MPaBWiIa M TO CaMO 3a jeJHY
3a0paHy — 3a0paHy 00aBJbama JICIATHOCTH MPEy3CTHUKA.

20 Ilpema HekuM ayTopuMa, MOTYHHOCT AyKHHKaA Aa Oyne ocinobol)eH o1 0OArOBOPHOCTH
ce cMarpa Haj3Ha4yajHUjUM Pa3BOjeM Yy UCTOPHUjH CTedaja, jep MmoxpasymeBa TPaHC-
(bopmanmjy credaja Kao MexaHH3Ma KOJEKTHBHOI HAMHpEHA MOBEpHiIalla Y CTevaj
KOjH TIOJ[jeTHaKO KOPHUCTH W MoBepuiMa u aykHuuuMma. Bun.: John C. McCoid 11,
»Discharge: The Most Important Development in Bankruptcy History*, American
Bankruptcy Law Journal 70/1996, 163—-193.

21 ,llpaBna nocnemuna ocinobohema je Beoma mohHa y CB0jOj jeIHOCTAaBHOCTH: Iy-
JKHHK ce ociiobaha oOaBese ruahama mpencredajuux ayroBama. Charles Jordan
Tabb, ,,The Scope of the Fresh Start in Bankruptcy: Collateral Conversions and the
Dischargeability*, George Washington Law Review 59/1990, 56.

22 IIpaBo Ha ocioboheme ox OAroBOpHOCTH 3a Iuahame mpeocTannx obaBe3a HUKaga
HUje Omo, HUTH je cana, ancomytHo. C. J. Tabb (1990), 57.
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3. OCJIOBOBEILE O/ OAI'OBOPHOCTH 3A IINTARAILE
INPEOCTAJINX OBABE3A

3.1. HoctymHoCT ociobohema

JpxaBe 4nanuie cy y obaBe3u jaa omMoryhe WHCOJIBEHTHUM Mpes-
y3€THHIIMMA MOKPETamhe MaKap jeHOT TOCTYIKA KOjH MOYKE BOJHMTH TIOT-
yHOM 0cj1000h)emy 011 0IrOBOPHOCTH 3a Iuiahame mpeoctaninx obasesa.?
13 HaBenene HopMe ce Mory m3Byhm aBa 3akibyuka. [IpBo, apkaBe cy y
00aBe3n 1a yBemy jedaH MOCTYIIaK KOjH BOOU OCIOOOhemy, uuMe ce He
3a0pamyje J1a MOCTOj BHUIIEe TaKBUX TOCTyHaka. J[pyro, mocrynak mMopa
na omoryhaBa JyXHUKY MOTIYHO ocioOoheme. [lormyHo ocnoGoleme
3Ha4YM 3a0paHy ToBepwiana jaa mokpehy MOCTyNak HM3BpIICHA MPOTHB
npeny3eTHUKA 10 OCHOBY HEM3MHUPEHHX MOTPAKUBamba WM MpPECTaHaK
THX MTOTPaKUBamba.>*

3.2. Bpeme koje Mopa J1a poTeKHe A0 ocinodohema (epro
ocnobohema)

Behuna 3akoHomaBcTaBa mMpuxBaTa KOHIIETIIIH]y HAa OCHOBY KOj€
ce CTeyajHH Iy>KHUK MO TMOKPEeTamy CTEYajHOT IMOCTyIKa ociobdaha on
OATOBOPHOCTH 3a TpeocTaje obaBese, rmocie mpoteka oxpehenor mepu-
oma — mepuop ocimobohema (eHr1. goodwill period, discharge period).
3amTo ce mpensuha pok 3a ocioboheme Ayxamka? Pasmora nma Buie,
a Haj3HauajHUjU Cy: a) oJularame ociodohema nMa 3a b Ja oMoryhun
CTeYajHUM opraHuMa (TIpe CBera CTEYajHMM YTPaBHUIMMA) Ja MpH-
Kyne mro je Moryhe Buiie cpeicraBa y credajHy Macy, mro he mocie-
JUYHO JOBECTH IO Beher mpoleHTa HaMHpema CTeYajHUX MOBepHIIala;
0) omnarame ocinobolema Ma U MyHUTHBHY YIOTY, jep QyXHHK KOjH je Y
(¢mHAHCHjCKMM TpoOiieMruMa Mopa nia Oyze ,,KaKmeH 300T CBOjUX TPO-
MycTa; B) ako (U3MYKa JIMIA 3Hajy Ja je CTe4aj TeXaK HAu4WH Ja Ce 0CIIO-
0ome cBoje OArOBOPHOCTH, Omhe MHOTO MPOMHUILBEHUJU U OATOBOPHUJU
y mpey3uMamy o0aBesa; T') o[iarame 0ocioOohema mpencTaBiba uuea-
HYM TIpaBHM MEXaHM3aM 3a TIPaBJbCHE pa3iuke u3Mely caBecHUX W He-
CaBECHUX MY)KHHKa; J) MHOTa TpaBa Kao oOaBe3Hy (azy credaja u-
3WYKWX JHNA Tpensuhajy (UHAHCHjCKO CaBETOBame AY)KHHKA, a OHO
ce Mopa CIIPOBECTH y TMepHomy Kajla HHje HACTYIWIO ocioboheme,
jep mocine ocnobohema myKHWK Hehe WMaTh MHTEpeca Na y4YecTBYje Y

23 JlupektuBa o npyroj mancu, €wi. 20(1).

24 TlpunuxoM yBohema MHCTHTYTa OClIo0Ohema o OAroBOpPHOCTH 3a Iumahame mpeo-
cranux o0aBe3a eBpOIICKe JprkaBe Cy 300r cTpaxa of 3JI0ynoTpeda mokasajie BEIUKK
ompes, Aa OU KacHHje MOCTENeHo yOnaxkaBaie MPBOOUTHO YCBOjeHa pelermha. Bun.:
Jason J. Kilborn, ,,The Rise and Fall of Fear of Abuse in Consumer Bankruptcy:
Most Recent Comparative Evidence from Europe and Beyond*, Texas Law Review
96/2018, 1327-1351.
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CaBeTOBamY, a JIpJKaBa IO NpaBWIy HeMa aJeKBaTHY CaHKIHUjy Aa ra Ha
TO TIpuMoOpa (CBE JOK HE HACTYIU ocioOoleme, epuKacHa CaHKIHUja je
oluTarame ociobolema, 0 UCIymhema ycloBa); 1)) y oBoM mepuoay Iy-
JKHUK MOpa J1a MCITyHH OpOjHE IIy>)KHOCTH, Koje My Hamehe 3akoH, 300T
Yyera ce oBaj IMEepHoja M Ha3WBa ,,[IEPHOJ JAOOPOr MOHAIIama TyKHUKA™.
AXO Iy’KHHMK HE WCITyHH CBE CBOje 00aBe3e 3a BpeMe Tpajama Iepuoja
nmoOpor MoHaIama, CyIoBH (M €BeHTYaJIHO Jpyru opranu) he omOutu ma
ocio0o0e Ty)KHUKa OJ] OArOBOPHOCTH 3a mpeocTane oOaBese. Ha oBaj
Ha4YMH c€ BPIIM JUCHUILIMHOBAKE IO0jeJMHAIA, a IOCPEJHO CE YHTABOM
MOCTYIIKY cTedaja (PU3UUKOT JIMIA [laje jaka MopasiHa TUMeH3Hja.>

[Tocne xor BpemeHa he myxxHuK OuTH ocimoOoheH on mpeocTannx
o0aBe3a? 3emibe ce Mel)ycoOHO pasiuKyjy MO AYKMHH pPOKa, a OH Ce
kpehe o M3pa3nuTo KpaTKuUX A0 MPEKOMEPHO OYTHX (O IEBET MEcelH A0
12 ronunHa). Y EBpoONCKOj yHHjH je YCTaHOBJBEHO Ja Taj POK y MPOCEKY
M3HOCH MET roiuHa,”® MoK Mamu Opoj apkaBa mpeaBuha pok on TpH
rogune.”’ JlupekTuBa O ApYyroj MIAHCH j€ W3PUUYMTO MpOIHKCaia Ja OBaj
HepHoJ] He CMe OMTH JIyXH OJ TPH roguHe.”

Kako O0m cmpeunmna apikaBe WIAHWIIE @ TTOYETAK POKa BE3yjy 3a
HEKH KacHUjU JaTyM, U Tako O0EeCMHUCIle WM yMame 3Hauaj yBEACHOT
TapaHTHOT TPOTOMUINELET POKa, J[UpeKTHBa je mpomucana HajKaCHUjU
TPEHYTaK OJ] KO OB3j POK IMOYMIbe Ja Tede. J[pkaBe wWiaHHWIE MOTY
Kpajibl POK J]a BEKY 32 OTBOPEHHU CTEYajHH IOCTYIaK MM 32 YCBOjeHU
wiad wiahama. Y ciaydajy Aa je MOKPEHYT CTEUYajHH MOCTYIMaK, POK ce
padyHa HajKacHHUje O JaHa Kaja je JTOHEeTa O/UTyKa O OTBapamy CTCUajHOT
MOCTyIKa WK Kajua je GopMupaHa creuyajHa Maca. Y CpPIICKOM IpaBy je
OBO HUCTH JaH, jep ce cTedajHa maca ¢GopMHpa OTBapameM CTEYajHOT
moctynka. Jpyra MoryhHOCT 3a Jp’kaBe WIAHWIEC j€ J1a Ce POK BEXKe
HajKacHWje 3a JaH Kaja je CYICKOM O[UTyKoM MoTBpheH miaH rurahama
WIN JIAaHOM TMOYeTKa heroBe mpumene. [lom ruiaHom mahama (eH.
repayment plan) ce mompa3zyMmeBa nporpamM Iurahama oxpeheHnx m3HOCa
y oapelheHNM TepMHUHUMA KOje W3BpIIaBa Mpeay3eTHUK CBOjUM HOBEPUO-
[UMa WM MEPUOTUYHH TIPEHOC ofpeljeHOTr JIena pacioioKUBUX MPHXOa
HOBEPHOLIMMA 33 BpEME Tpajama repuoja ociaodohema.?

25 Buwme Bun.: Byk Pagouh, Hnousudyannu cmeuaj — cmeuaj nao umogunom gusuy-
xoe nuya, Jocuje, beorpan 2006, 135-137.

26 Udo Reifner, Johanna Niemi-Kiesildinen, Nik Huls, Helga Springeneer, Overin-
debtedness in European Consumer Law, Books on Demand GmbH, Norderstedt
2010, 292-295.

27  Jason J. Kilborn, ,,Elaborating UNCITRAL’s Legislative Guide on Insolvency Law:
Principles for Natural Persons®, December 5, 2016, noctymnHo Ha: https.//ssrn.com/
abstract=3015418, 10.

28  JlupekTHBa 0 Apyroj mraHcw, 4. 21.
29  Jupekrusa o apyroj mancu, @wi. 2(1)(11).
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JpxaBe wiaHMIe UMajy cI000Iy Ja OApele HEKH paHUjH JaH Of
KOTa MOYHIbE Ja Teue POK 3a ocioboheme (Ha mpuMmep, AaH MOJAHOUICHA
npeyIora 3a MOKpeTame CTeYajHOT MOCTYNKA WM JaH IOJHONICHA -
Ha, KOjU je KacHHUje YCBOjeH H HOTBpljeH) Nwmajyhn y By [Ia Ce TI0-
CTymIu 0aHKpOTCTBa M peopraHmauHJe y Cpbuju octsapyjy y OKBHDY
CTEYajHOr MOCTYIIKA, 33 HAC Ou Ha]JeL[HOCTaBHI/IJe U HajIpaKTHYHUje
OmIIo pereme Ja je movyeTak poka jeAHMHCTBEHO oapeheH, a Tede of jaHa
OTBapama CTEYajHOT IOCTYIIKA.

3.3. AyTomatcko ocioboheme

3aBHCHO Of Tora Jja JM je MOTPeOHO Aa CTEYajHH AYKHHUK IIO-
JIHEce Mpeayior 3a ociobolheme, npaBu ce pasnuka uzmely: ayromarckor
ociobohema, ocoboherma Mo mpeIory u MenIoBUTOr cucrema.>”

Aymomamcxo (3axoncko) ocrnoboherve (eHr. automatic discharge)
nmojipasyMeBa Ja ce CTeYajHH IyXKHHK ociiobal)a om OAroBOpPHOCTH 3a
M3BPIIEHEe MpeocTannx 00aBe3a, 0e3 MOAHONICHA MPEAaora 3a O0Cio-
ooheme. Ocmoboheme HacTyma Mo CHJIM 3aKOHA, Hajyemhe MPOTEKOM
onpeheHor nepuoza.

Ocnobohere no npeonozy OysicHuKa je TakBa BpCTa ocioOohema
KOje MOXE HACTYNMUTH CaMO Ha MPEIJIOr JY)KHHKA. Y OBHUM 3eMJbama,
Iy’)KHUK MOXKe OMTH 0ci000l)eH o OATOBOPHOCTH 3a IpeocTaine obaBe-
3e caMo ako momHece ojroeapajyhu mpezsor. J[p>kaBe oBOT crcTeMa MoO-
pajy na neduHHINY Kpajlbd POK IO KOT' C€ MOXE MOJHETH INPeyior 3a
ocnoboheme. OH ce Hajuenihe MOJHOCH 3aj€THO Ca MPEJIOrOM 33 OTBa-
pame cTeuaja, ako je TO J03BOJHEHO HAI[HOHATHHM 3aKOHOIABCTBOM.

Mewosum cucmem ocnobohersa je kapakKTepUCTHYAH 33 OHE IPKABE
Koje T03Hajy M oclioboheme Mo MPEeAsiory W ayToMarcko ociioboleme.
Hajsaxxuuju mpencraBuunu cy Enrmecka’! m Kanama.? Heomxomuo je
MPEIU3HO OJIPSIUTH KPUTEPUjyME, Ha OCHOBY Kojux he jeHo Juie OuTu
JISTUTUMHCAHO 3a ayTOMarcKo OCJI000heme, OAHOCHO O0CI000heme Mo
npeanory. Tu kpurepujymu ce Hajuemrhe Be3yjy 3a UYMICHHUILY Ja JIU je
(U3NYKO JIHIIE CTEYajHU AY>KHHUK 0 TIPBHU MYT, OAHOCHO KOJIKKO je BpeMeHa
TMPOILIO O MPETXOTHOT ocn06oljeH>a uctor nyxHuka. Ilorpomaun Koju
HUKaJla paHWje HUCY OWIM CTEYajHH Iy)KHHIM, OJZHOCHO KOjHU Cy TO
CBOjCTBO MMaJIH, aJlk j& Ol lbUXOBOT 0CII000lerha MPOoIILIo 10CTa TOAMHA
(na mpumep, Buie of 15), uMajy npaBo Ha ayToMarcko ocioboheme. Ca
JIpyre cTpaHe, (U3WYKa JHIA Koja Cy paHHje OWiia CTCUYajHH Y>KHHUIIH
(0BO MM HHMj€ TIPBH CTEYaj), OHOCHO KOja Cy 0CI000heHa Y IMPETXOIHOM
MOCTYIIKY, aJId O Ta/ia HHje MPOTEKIO MHOTO BpeMeHa (Ha puMep, Mambe

30 Buwume Bun.: B. Pagosuh (2006), 108—111.
31 Enrnecku InsAct, . 279-280.
32 Kanancku BIA, um. 168.1 u 172.1.
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on 15 rogmHa) uMmajy mpaBo Ha ocioOoheme, ajal camMo IO COIICTBEHOM
npeiory. MemoBuT cucteM oMoryhasa pa3HOJNMKOCT pelierma U Mpuiia-
rohaBame Iy>)KHUKOBE KOHKPETHE CHTYyallHje, BPCTH ocioOolema Ha KOjy
MMa Tpago.

JupexTrBa o Apyroj MIaHCH je PUXBATWIIA PElleHkhe Koje je Hajmo-
BOJBHH]E 32 cTe4ajHe AykHHKe. HanmMe, npxaBe diaHnie cy y o0aBe3u ia
y CBOja cTe4yajHa 3aKOHOIABCTBA yBEAY MPaBUIIO peMa Kome ocioboheme
0]l OJITOBOPHOCTH HACTYIa UCTEKOM 3aKOHOM IPOIHCAHOT PoKa 3a 0CJIo-
ooheme. [Ipema ToMe, 3a ocitoboleme ce Tpaku camo MpoTek poka. Ka-
KO je y MHOTHM JpkaBama y EBporckoj yHuju O6uo mpuxsaheH cucrtem
ocnobohemwa mo npemory (Ha npumep, y Hemaukoj, CnoBenuju u Xp-
Barckoj*’), JIMpeKkTHBa je H3PUYMTO HaBela Ja ociio0oherme HacTyma
HCTEKOM pOKa, 0e3 moTpede 1a ce MOJHOCH HOBH MPEIOr 32 MOKPETahe
HEKOT JIpyror MOCTynKka (Ha MpuMep, MOCTyNKa 3a omo0paBame Ocio-
oohema).** Tlpema TOMe, caMO OTBapame€ CTEYajHOr MOCTYIKA 3a IIO-
ciequily uma ocioboheme creuajHOr ayxHHKa, O0e3 003upa Aa Jiu je OH
TO 1MoceOHO U 3aXTEeBao.

ITpaBuna o ayToMaTckoM ocio0olery HU Ha KOjU HAYMH HE YTUIY
Ha EBEHTYaJHO TOCTOjame o0aBe3a Koje MOpa Ja HUCIYHH CTE€4ajHu
IIy’)KHHUK KOju Kenmm ocioboheme. [1o3HaTO je ma Beawku Opoj cTedajHuX
3aKOHOJ[ABCTaBa MPHXBATa KOHIIENT T3B. 3apaljeHor ocrnobohema (eHr.
earned start), KOJl KOra CTeUajHU AY>KHHK MOpPa 3a BpeMe Tpajama poka 3a
ocioboheme na ucnymaa 00aBe3e HAMETHYTE CTeYajHUM 3aKOHOM.> Te
obaBe3e ce kpehy om obaBe3a oOaBemITaBama, IPEeKo 00aBe3e Tpakema
3amociiea, na cBe o miahama oarorapajyhux u3Hoca U3 cBOje 3apajne
U JPYrux NpuMama. [IpakTHYHO TOCMarpaHo, HCIYkEmhe OBUX 00aBe3a
je mpemycnoB 3a ocnoboleme. upekTuBa o Apyroj maHcu omoryhasa
JIp’KaBaMa WiaHWIaMa Jia 3aj[pyKe WK yBely OApen0e KojuMa 3axTeBajy
Jla MHCOJIBEHTHU TPEAy3eTHUIIN HCITyHhaBajy Ipomrcane odaBese, ajal H
Ja omoryhe HaJUIe)KHUM CYACKMM WM YIPAaBHUM OpraHuMa Jia MpoBepe
Ja i cy Te obaBe3e M3BPIICHE, MPE HEro IITO HACTYNHU oclio0olheme.
Jpyrum peunma, oBa TpaBHJa MPEACTaBIbajy M03BOJbEHA OTpPaHHUYCHA
ayToMaTCKOT 0cio0ohema.

[pxaBe unaHuie MOry Aa INpeABHIE Ja 0cloOoheme o OAroBOp-
HOCTH HE yTHYe Ha HaCTaBaK OTBOPEHOI CTEYAjHOI MOCTYIKa. Y HacTaB-

33 Xpsarcka je HalmpaBmiIa BEIITAYKy pa3iuKy u3Mel)y credaja mpeny3eTHHKA U cTedaja
MOTpoIaya, ¥ TO TaKo LITO ociIo0oheme Ko cTedyaja MmoTpolIada HacTyIa ayToMat-
CKH, JIOK je 3a ocio0oheme npeny3eTHUKa oTpedaH mpeyIor.

34  JlupekTHBa 0 Apyroj mrancw, wi. 21(2).

35 O pasnukoBamwy fresh start u earned start ctedajue ¢uioszoduje Bumie Bum.: De-
jan Bodul, ,,Osobni stecaj: globalni trend i hrvatska perspektiva®, Zbornik Pravnog
fakulteta Sveucilista u Rijeci 32(1)/2911, 351-379. Bumie o onpasnamuma yBohema
Havena HOBOT (puHaHcHjckor modetka Buia.. Thomas H. Jackson, ,,The Fresh-start
Policy in Bankruptcy Law®, Harvard Law Review 98/1985, 1393-1448; B. Panosuh
(2006), 79-101.
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Ky TOT mocTynka he ce mposjaBaTé M pacrofe/buBaTH 100HjeHa CpecTBa
O CTeYajHEe Mace TOT IpeTy3eTHUKA Ha J]aH UCTeKa poKa 3a ociodoheme.
nse eBenTyanHOT yBOh)ema oBe onpende Ou OO JABOjakK: MPBO, 1a YKaxKe
Ha TO Ja ocnoboheme HeMa yTHullaja Ha (GopMHpaHy CTEYajHy Macy, Te
Ce y OIHOCY Ha By CT€Yaj HACcTaBJba, U JAPYTo, Ja Ce HaIJlaCH Ja MMOBH-
Ha Mpeay3eTHHKA CTeYeHa O] JJaHa HaCTylama ocio0ohema He yhaa3H y
CTe4YajHy Macy.

JupektuBa je oMoryhmna apikaBaMa WiaHUIaMa Jia TIPOIYkKe TPO-
TOIUIIIER-Y POK 32 ocioboheme y BerKoM Opojy ciiydajeBa. 3ampaBo, ycio-
BU 3a of0ujame ociio0ohema Wil H3y3uMame oIpeeHnX NOTpaKUBamba Of
ocnobohema, Koju cy mpeno3HatH y Hajehem Opojy credajHuMX cucrema,
no /lupexkTuBH MOry OWUTH M OCHOBH 3a HPOIyXeme poka. Mehytum, y
TpPH Ciydaja Ap’KaBama WIaHWIaMa je IaTo MpaBo Jia caMo MPOIyKe MepH-
onn ociobohema.*® TIpBu ciydaj ce OIHOCH HA CUTYalWjy Kaja je Cy WIIH
YIIPaBHU OpTaH M3peKao 3aIITUTHY Mepy y IHJbY 3aIUTHTE IJIABHOT MECTa
CTaHOBamba MPEAY3CTHUKA U HeroBe nopoauue. Jpyru ciiydaj ce Besyje 3a
3allITUTHE MEpe KOjiMa Cce IITHTH MMOBWHA IMpEIy3eTHHKA HY)KHA 3a Ha-
CTaBaK meroBe jenatHocTH. KoHauHo, Tpehu ciydaj ce mpuMmemyje oHpaa
Ka/la TJIAaBHO MECTO CTaHOBama MPEAy3eTHHKA U H-EroBe MOPOIHIIE HHje
MpOAATO y CTeYajHOM MOCTYNKY. [Ipukazanu usysenu uMajy cmucia. Hau-
Me, aKo ce rmolje ox1 Tora J1a je MeCTo CTaHOBara Wi HajBa)KHHja IMOBHHA
3a 00aBJbarbE MPEAY3ETHUYKE JETATHOCTH YECTO U Haj3HAYajHHja MIMOBHHA
jeaHor (GU3MYKOT JIMIA, TIPABO Ja je 3aJpKu MpEACTaBsba 3a TO (HU3UUKO
yie yecto Behy BpemHOCT HETo MpomyXeme poka 3a ociodoheme. 3amnpa-
BO, Y OBUM CJIydajeBUMa je KacHHje ocnoOoleme LeHa Kojy Mpeay3eTHUK
iaha 3a 3ampikaHy IMOBHHY.

3.4. Ocnoboheme ca obaBe30M HaKkHATHUX TUTahama

Hajsehn Opoj crewajumx cuctema y EBporickoj yHHMju mpuxBara
Kao MpaBWJIO Jia je CTeYajHH OY)KHUK obOaBe3aH oapeheno Bpeme (Tj. 10
ocnobohema), aa wiaha oxrosapajyhe usHoce U3 cBoje 3apajiec U JAPYrUX
npuMama.’’” YV TOM meproiy Ay)KHHK MMa TpaBoO Jia 33JpXKH caMo 0
CBOjUX IpPUMama, KOjH je HEONXOJaH 33 HYKHO H3/IpP)KaBambe hera u
werose noposauiie. CBe MITO je IPEeKo TOr U3HOCA, OH je JAYXKaH Ja mpejaa
CTEYajHOM YIIPaBHHKY, KOju he TWM HOBIEM wucrahuBaTh MOBEpHOIS
Cpa3MepHO BUCHHH HUXOBUX MOTPAKUBAKA U MIPUOPHUTETY y HAIUIATH.

36 JlupektuBa 0 apyroj mrancu, 4i. 23(3).

37 CAJ cy ce y 0BOM HomIeay Kperaje y IOTIyHO ApyroM cmepy. TpaauiuoHaiHo je
CTE€YajHU OY>KHUK KOjH TOKpehe cTedajHM MOCTymak y ckiaay ca [maBom 7 mmao
npaBo Ha ocioboheme, mpu 4Yemy meroBa Oynyha 3apaia Huje ynasuia y cacraB
cTevyajHe mace. KacHMjuM 3aKOHONABHMM H3MEHaMma je OBaj CTaB Mayo yOIa)eH.
Charles J. Tabb, ,,The Top Twenty Issues in the History of Consumer Bankruptcy*,
University of Illinois Law Review 2007(1)/2007, 23-24. Bume o mnocienmsuM
3HAYajHIM W3MEHaMa aMepHUYKOT cTedajHor 3akoHa Bua.: Gary Neustadter, ,,2005: A
Consumer Bankruptcy Odyssey*, Creighton Law Review 39/2006, 225-323.
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[TpumkoM eBeHTyaJ HOr yBohema crucTemMa ociobohema ca Ha-
KHaJTHUM TutahambuMa, MOTPEOHO je MMaTh y BHIy OpojHe mpolieme ca
KOjUMa ce OH CyouaBa, [04YeB Of Je(HHHCAbA M0jMa MPpUMamba Ty KHU-
Ka, MPEKO M3HOCA KOjH TY)KHUK MMa IPaBo Jia 3a/IpKH, YIOTre CTeYajHOT
yIIpaBHUKA, IMa CBe JI0 OpojHHX o0aBe3a KOje TePETe CTEYAjHOT ITy>KHU-
Ka 32 BpeMe Tpajama CTEYajHOT IOCTYIKa, Ka0 M CaHKIHMja y CIyd4ajy
bMXOBOT HEHM3BpIICHa. >

JupektuBa He 3aroBapa yBoheme ocrmobOohema ca obaBe3oMm Ha-
kHaaHUX iahama. MeljyTum, 3a IpikaBe Koje ce OIyde 3a OBaj KOHIICTIT
ociobohema, a 3a ouekuBatu je maa he To Outm BehmHa, TpommcaHo je
HadeJTHO MPaBHIIO, MpeMa KoMe oOaBe3a miahama Mopa OMTH 3acHOBaHA
Ha WHIUBHyaJHOj CUTyalrju npeny3eTauka.” IloceGHo je amoctpodu-
paHo ja 00aBe3e Mopajy OMTH MPOMOPLMOHAIHE JAY>KHHKOBUM PAaCIIONO-
JKUBUM TMPUXOAMMA U UMOBHMHU 3a BpeMe Tpajama rnepuojaa ociobdohema,
IpU YeMy Ce MOpa BOIUTH pauyyHa U O MPaBUYHUM MHTEPECHMa MOBEPHU-
nana. [IpukazaHa MUHUMaIHA MPAaBHJIA Cy HECIIOpHA, & OHA y CYIITHHU
HarvamiaBajy 7ja ce alcTpakTHe HOpME MOpajy MpuiarohaBaTh KOHKPET-
HOM Jy’)KHUKY. 3anpaBo, akiieHaT Mopa OUTH Ha WHIUBUIyaIU3aluju, jep
j€ cBakM Mpeay3eTHUK ocoOeH, uMajyhu y Buay cienuguyHy HOpOIruyHY,
COILMjaNTHY U NMPO(EeCHOHAIHY CUTYaIlHjy Y KOjOj C& Halla3u.

3.5. Onbujame ocinobohema

Onbujame ocnobolerma je Haj3HAUYAHUJH KOPEKTHBHH HHCTHTYT,
Koju Tpeba Ja crpeud Ja OyXKHHK Oyae ociioboheH of onroBopHOCTH
3a mnahame npeocTasux obaBe3a y cuTyalldjama Kajaa Ou TO JOBENO J0
HenpaBuuHUX pesynrara.’’ OcHOBHA TOCHeauIa oAbHjama je ma IyxK-
HHUK M J]aJbe OCTaje OATOBOPAH 3a M3BPIICHE C6UX CBOJHX YyrOBamba, TC
HEToBa IIEJIOKYITHA MMOBHHA M CBH Oyayhu Tpuxoad Mory OWUTH H3BOP
3a HalulaTy MOTpakuBama ceéaxoe mosepuona. lupoko kopuiheme
onoujama ociobohema OMIo0 OM y OMITPOj CYMPOTHOCTH Ca HAYEIOM
HOBOT' (PMHAHCH]CKOT MOYETKa 3a Ay:kHHKa.*! 360r Tora He Tpeba aa uyau
IITO C€ TPAXKU UCIYHEHHE CTPOTUX YCIIOBA 32 BeroBy npumeny. Onoujame
ociobohema je BUJI Ka3He 3a Jy»HHKA, KOJH CE HUje MOHAIIA0 OHAKO KaKO
HaJIaXKy CTeYajHH MpONUCH (Ha MpuUMep, He MPHjaBH CBE CBOje TPUXO/E)

38 Buwe Bua.: B. Pagosuh (2006), 113-121.
39  JupektuBa o apyroj mancu, €wi. 20(2).

40 JenaH ox 1MJbEBa MOTPOIIAYKOT CTEYAja je Y TOME Jia IPaBO Ha HOBM I10YETaK J00uje
caMo HoITeH nyKHUK. OCHOBHA 3a0pHHYTOCT CBAKOI 3aKOHOJABId C€ CBOAU Ha TO
Jla cTevaj He CMe MOCTaTH paj 3a HenoluTeHe nyxHuke. Margaret Howard, ,,A Theo-
ry of Discharge in Consumer Bankruptcy*, Ohio State Law Journal 48/1987, 1050.

41 Haveno HOBOT ()MHAHCH]CKOT NIOYETKA U jeTHAK TPETMaH MOBEPHJIALA Cy 1B OCHOBA
Havena (,,3Be37¢ OMM3HaKUbe ) moTporraukor credaja. Elizabeth Warren, ,,A Prin-
cipled Approach to Consumer Bankruptcy*, American Bankruptcy Law Journal
71/1997, 483.
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WY TIpaBuiia MOIITEHOT MOHAIIaka MPUINKOM Tpey3uMama obaBe3a (Ha
npuMep, KpuBHYHA ocyaa).*? V credyajHOj IUTEpaTypH Ce Taj MyKHHK
Ha3MBa HEMOIITEH AYKHUK.*

WucTutyT ondujama ociodohema je mperno3Hao U eBpOICKH 3aK0-
HozaBall. J{upexTuBa o Jpyroj MAHCH MPaBU PA3IHKy M3Mely oOaBe3HHX
U (GakyITaTHBHUX OCHOBA 32 O70Hjame ocioboherma.*

a) Obasesnu ocuosu. JlpxaBe 4dnaHulle cy y obaBe3u na ondujy
ocnoboljere OHA Kaja je MHCOMBEHTHH MPEIy3eTHHUK MOCTYHNao HEMo-
HITEHO WJIH Y JIOIIO] BEpH MpeMa MOBEPHOIMMA UM JAPYTUM HOCHOIMMA
pH3MKa TOCTOBamba Kaja je MOoCTao 3aJy)KeH, 3a BpeMe CTEUYajHOT
MOCTynKa win 3a Bpeme Iuiahama myroBama. Maeja oBe ompende je y
TOME JIa C€ CAHKIMOHHINY MPEeBApHA, HEMONITCHA W JApyra APYIITBEHO
HEMPHUXBAT/bUBA MOHAIAKA AY)KHHUKA, TAKO MITO THM JuiuMa Hehe
JIO3BOJIUTH J1a HAKOH M3BPIICHUX HEMOIITCHUX PAJbU U3BJIaue KOPHCTH.

VY ynopeaHoM npaBy OCTOje OpOjHH IPUMEPH OCHOBA 3a 0A0Hjame
KOjU ce yKJamajy y oBy KareropHjy. Kao pemnpeseHraruBan ce Moxke Ha-
BECTH NPAaBOCHA)KHA OCYJla CTEYajHOT IyXKHHMKa 300T KPHUBHUYHOT Jeia
OPOTUB MPUBPEIE — MPOY3POKOBamke cTevaja U omrehemne moBepuana.®
Takohe, oBae OM cmagao M MpeBapHU NMPEHOC MMOBHHE Of CTpaHe Iy-
xHuka (eHrn. fraudulent conveyances).*® Jluiie koje ce Mmo3uWBa Ha OBaj
pasJior, a To he y mpakcu roToBO yBeK OMTH NOBEPUOLU, MOPa A3 JOKaXKe:
1. 1a je Ay>KHUK W3BPIIHO MPEHOC CBOjeé HMOBUHE; 2. /1a j& TO YUHIEHO Y
oapeheHOM Tieproay Tpe TMOAHOIIEHA MPEJiora 3a MOKPETamhe CTEYajHOT
nocTymnka (Ha mpuMmep, TOAWHY JaHa) WIM HaKOH Tora; 3. /1a je AYKHHUK
MOCTYIA0 Ca HAaMEPOM WIIM KPajl-OM HENaKmkoM; U 4. Ja je oneMmoryhuo
HaMHpeEe MOBEpUIialia, TUME LITO je Mpey3uMao HempuMepeHe obasese,
pacumnao cBOjy IMOBHHY WJIM OJJIarao OTBapame CTEUajHOT MOCTYIKa, 03
u3MIea 3a modoblIame eKOHOMCKOT MOJI0XKaja.

0) @axynmamuenu ocnosu. JIpkaBe YIaHUIC MOTY, alld HE MOPajy
Jla yBeJly OCHOBE 3a 0JI0Mjare 0CI000hema U y HEKUM JPYTHM IIPEIU3HO
neduHICaHUM OKOJTHOCTUMA aKo OLIeHE J1a je To onpasnano. Kao npumepu
y dupexTuBu cy HaBeleHU: 1) ako je MHCOJIBEHTHH NpPEeay3eTHUK 3HATHO
MPEKPIINO CBOje 00aBe3e U3 MiaHa Iuiahama Wiu OUIo Kojy JApyry IpaB-

42  Bumre Bua.: B. Paposuh (2006), 139-151.

43 Y TeopHju ce HEMOLITEHOM IYKHHKY o0uja ocnoboljeme n Oama ce BykoBuma. Y
CTBapH, o7i0Hjame 0ca000lema je PeTKo, jep je CUCTEM HampaBJ/beH TaKo Ja MrHO-
puie HemomTewke Kaf rof je To moryhe. Lynn M. LoPucki, ,,Common Sense Con-
sumer Bankruptey®, American Bankruptcy Law Journal 71/1997, 467.

44  JlupextuBa 0 Apyroj maHcH, wi. 23(1-2).

45 Hewmauku InsO, § 290(1)(1).

46 Osaj pasmor y IpyraddjuM je3uukuM QopmynanujamMa mosHajy amepuuku BC,
§ 727(a)(2) n Hemauku InsO, § 290(1)(4).
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Hy o0aBe3y KOjOM ce IITUTE MHTEPEeCH MOBEepHialna; 2) ako HHCOIBEHTHH
Npey3eTHUK HHUje TOIITOBao 00aBe3e o0aBelITaBama U capaimbe; 3) aKko
je Dy’)KHHK M3BPIINO 3JI0yNOTpeOy MOAHOLICHEM 3aXTeBa 3a 0100paBame
ociobohema o1 onroBopHOCTH 3a Tuiahame MpeocTanux obaBesa; 4) ako
je Iy)KHUK TTIOJJHEO HOBH 3aXTeB 3a 0cloboheme y onpeheHoM poKy HakoH
mro My je Beh omoOpeHo moTmyHO ocnmoboheme miam My je yckpaheHo
ocioboheme 300T TeXUX KpIema o0aBe3a 00aBelITaBHha WIH CAPAIbeE;
5) ako HHCY HAMHUPEHH TPOIIKOBH IOCTYIKA KOjH BOAH OCI00Ohemy o1
OATOBOPHOCTH; 6) aKo je TO HEOIXOAHO Ja Ou ce YCIIOCTaB!IIa paBHOTEKA
u3Mely mpaBa Jy)KHUKa | [IpaBa jeHOT MJIM BUILE TIOBEpHIIALa.

W3 naBenuux onpenbu ce u3Biade TpU 3akibydka. [IpBo, obaBe-
3HMA U (aKyITaTUBHH OCHOBH 3a OcloOoleme Cy, y3 HEKOIHWKO H3y3eTa-
Ka, ofpeheHn Ha MPUIMYHO HENpelM3aH HAauuH, KOju omoryhasa apika-
BaMa WIaHHWIIaMa Jia Pa3HOBPCHA IOHAIlama W aKTHBHOCTH JY)KHUKA
KBaanbHKny Kao OCHOBe 3a oa0ujame ociodohema. HApyro, ocHoBu o
KojuMa roBopu Jupektusa cy y Hajehem Opojy pasBHjEHHX CTEYajHHX
CHUCTEMa OCHOBH 3a oj0Hjame ociobohema. Mehytum, JlupekruBa naje
Ip’kaBaMa diaHuIlama cliobomy Aa ymecto onbujama ociobohema, To
Oyny OCHOBHM 3a yckpahuBame KOPUCTH O ociioOohema, 3a IpUMEHY
IyXKHX POKOBAa JI0 HACTyMama IMOTIYHOT ociobolema Hiu 3a QyXke po-
koBe muckBanmupukanuje. Tpehe, jenquHo je HemomTeHO MOCTyname 00a-
Be3aH OCHOB 3a ofbujame ociobolema, TOK Cy CBU OCTalId OCHOBH (ha-
KyJITaTHBHOT KapakTepa. YTHCak je clenehin: eBpOonCKH 3aKoHOAaBall je
xTeo y onmpeleHoj Mepu na XapMOHH3Yje MpaBHia y Be3H ca Of0HjameM
ocnobohera Tako IITO je OMOryhno HacTaHaK HEXapMOHU30BaHHX pe-
Iema.

3.6. U3y3era norpaxuBama

Onpelhena morpaxkuBama ce TOTOBO YBEK M3y3MMajy Of IPUMEHE
MHCTUTYTa ocnoOohema. OHa Cy Mmo3Hara Ioj Ha3MBOM ,,M3y3eTa MOTpa-
x)uBama“ (eHmI. non-dischargeable debts, exceptions to discharge).
[MpuMeHOM WHCTUTYTa H3y3MMama ociiobolerme O MOTIYHOT MOoCTaje
JIETMMUYHO, jep ce He OJIHOCH Ha CBa MOTpakMBama. M3y3era cy oHa
MOTpakHBama Koja Cy ,,AMyHa* Ha 0Cl000heme, Tj. Ha Koja 0cio0oheme
HeMa HHUKakaB yTHIR]. VI3y3uMame KOHKPETHOI MOTPaKWBama O OCIIO-
Oohema he y HajeeheM Opojy ciyuajeBa, HeoOe30ehenum mopepuonMa
OWTH jeaWHA Hala y CTEYajy, IITO 3HAYM Ja MMajy BEJIMKH IMPaKTHYaH
3Havaj.*’

JlupexTBa O HOBO] IIAHCH Takohe IO3HAje KOHIENT H3Y3ETHX
noTpaxkuBama. J[pkaBe diaHWIe MOTY Ja u3y3Mmy oxapelheHe kareropuje
MMOTPaKWBama Ofl JIEjCTBA MWHCTUTYTAa OciIo0ohema o1 OArOBOPHOCTH 3a

47  B. Pamosuh (2006), 151-163.
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wiahame mpeocranux obaBe3a. [upexTuBa je HaBena MpUMEpPEe TAKBHX
MOTPAXKHUBAKA.

1) Obesbehena nompasxcusara. O06e30eheHa mOTpakuBama ce
MOTY HM3Y3€TH O JiejcTBa ocnoboljera caMo 10 BUCHHE BPEIHOCTH KO-
narepana. [pyru neo moTpakuBama ce TpeThpa Kao HeoOesOehen, Te
HE craja y Kareropujy M3y3eTHX MoTpaxkuBama. OBaj U3y3eTak 3a LUJb
MMa 3alITUTY CTBapHOIPABHUX cpelcTaBa o0e30ehema, Ha Koje OTBapame
CTEYajHOr MOCTYIIKA, Ka0 M €BEHTYaJIHO ocio0oheme He Ou Tpedano na
uMajy 3Ha4yajHUjer yTHLaja.

2) Iompaowcusara nacmana no OCHOBY KA3HeHUX cawxyuja. Y
YHOpEIHOM IpaBy je yoOuuajeHo na ce o ociobohema u3y3uMajy
HOBYAHE KasHe M ca mKMMa H3jeqHadeHe obaBese nyxHuka.* KasHeno
CaHKLMOHHCAKhE CAAPKH y ceOM mocedaH BUI MOpAJHE OCYyIe pajibH
YUMHHOIA, a OcTBapyje W apyre ¢yHknuje. OmoryhaBameM ma ce oBa
JyroBama ,,u30puiIy ciana OM ce MOrpelHa mopyka, a CTe4ajHo IpaBo
Ou Ha ozxpel)eH HaYMH Mpey3eio NpUMaT Yy OJHOCY Ha KPUBUYHO IIPaBO,
HITO HUje TPUXBATIEUBO.

3) Hompascusarwa nacmanra uz npoyspoxosarea wmeme. IIpo-
Y3pOKOBame MITETES je PEJIaTHBHO YECT HM3BOp 00aBe3a CTEYajHOT JIy-
KHUKa. MelyTuM, cBako MOTpakMBame MO0 OCHOBY HAKHAJE IITETEe HE
3acnyxyje na Oyme msysero. IlorpeOHO je ma cama paama Koja je J0-
BeJa /10 HAacTaHKa IITeTe HOCH ca coboM oxapeheH cremeH APYIITBEHO
HENPUXBATJbUBOT TMOHAIIama. 300T Tora JpikKaBe YIaHHIIEC OBa] U3y3ETaK
Tpeba Ja mpenu3npajy, Tj. 1a ra orpaHuye camo Ha onpeleHe ciaydajeBe
Mmpoy3pokoBama Imrere. Ilpumepa pamu, mMoxe OWTH TPOMUCAHO Ja
ce CTeyajHM IYXHHK HE ocioOaha o0aBe3e HakHaJe IITETE Koja je
yTBpl)eHa CYICKOM OIUTYKOM, aKO je HacTalla Kao IOCJeAWIla HaMepHe
panme ynepeHe MPOTHB JHYHOCTH WJIM WMOBHHE, a y4YdmbeHa je 0e3
u3BMmbaBajyher pasnora. Takohe, moryhe je fa naprkaBa OTydH Ja OIpe-
hena morpaxkmBama H3y3Me O ociioOohema, 300r TayHO oxapeheHux
(KOHKpETHUX) palu JyKHHKa. Hajmo3Hatuju mpumep cCy ayrobama
HacTaja Kao IMOCJEANIa CMPTH WM TEJIeCHE MOBpe/ie H3a3BaHEe BOKEHOM
MOTOPHOT BO3MJIa O] CTPaHE Iy>)KHUKA, KOjH j& OO TOJT yTHIIajeM aIKOX0JIa,
JIpora MM JAPYTHX TMCUXOTPOIHUX cyrncTaHuu. LlmmeBn yBohema oBor
o0Jinka M3y3uMama Cy 3alliTHUTa XPTaBa U Cy30Mjambe BOKIE Y ITHjaHOM
cTamy (OMIITEIPYIITBEHU IUJb). Y 3aBUCHOCTH O]l HHTEpEca KOje JKeln
Jla 3alllTUTH, JpKaBa MOXE YBCK I/ISZ[BOjI/ITI/I HCKO AOYToBamk€ M 3a HEra
npenBuIeT nocedan TperMaH. [IpuMepr MOry OMTH: HECABECHO JICUCHC
OoJlecHHKA, OTOBOPHOCT 32 IITETE KOje MPHYMHE KUBOTHIbE, HTA. Mako
j€ OBaKBa IIpakca peTka, Huje 0e3 onpapaamba.

48 Hewmauku InsO, § 302(1); xpsarcku C3, wi. 388(1)(2); amepuuxu BC, § 523(a)(7);
kaHazacku BIA, wi. 178(1)(a); enrnecku InsAct, ui. 281(4).
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4) Ilompasxcusarba no ocHogy u3opocasared. Y OBy IpyIly cajajy
MOTPaXXMBamka jelHEe Kareropuje MoBepuwiiana 3a 4Hjy je cyaOuHy Ip-
’KaBa MOCEOHO 3aMHTEpecoBaHa — IIOBEpHOIM o0aBe3e H3/pIKaBama
(u3mpxaBaHa jui@a). Y yrnopeaHoM IpaBy je OBaj u3y3erak yoOuuajeH.*
WsnpxaBaHa JMIa ce OcClamajy Ha JaBaolla H3JpKaBama (CTeyajHOr
nyxHuka). bes oBe momohwu, n3apsxkaBana Jinia O WM 3aXTeBaa JIp>KaBHY
noMoh, uiu 6u 1 cama Ouia NMprHyheHa Ja MOKPEeHy CTeYajHU MOCTYIaK
HaJ cONcTBEHOM MMOBHMHOM. OBaj M3y3eTak oA AejcTBa ociobohema je
MOTHBHCaH OpUTOM JpiKaBe 3a CYIOMHY oapeljeHuX Juia, Koja Hemajy
JIOBOJAHO CpEJICTaBa 3a M3/IpKaBame (Ha HMpUMeEp, Jele, CYNpyKHHUKA U
poautesba). [pxaBa Ha OBaj HaYMH IITUTH U cebe, jep O Ta JuIA 1O
NPUPOAN CTBAPHU TPaKuiia oMoh OJ1 Ap>KaBHUX OpraHa.

5) Haxnaona nompasxcusarsa. Kao Moryha morpaknBama Koja ce
u3y3uMajy oj ociobolhema JIMpekTHBa HABOAW M MOTPAXKHBAKA HACTAJIA
HaKOH MOAHOIICHa MPEAJIora 3a MOKpeTame WK 0TBapama MOCTYNKA KOjU
BOIM ociobohemy on oaroBopHoctd. OBAe je ped O MOTpaKUBambHMa
MOBepHUIalla CTeYajHe Mace, Tj. TPOIIKOBMMA CTEYajHOI IOCTYIKAa M
Ipyrum obaBeszama crevyaje Mace. OBaj U3y3eTak je y CKIagy ca OMILITHM
MPaBUJIOM CTEYAjHOT IpaBa, MpeMa KOME CE ITOBEPHOLM CTEUajHE Mace
HaMUpYjy TPHUOPHUTETHO.

6) Ilompasicusarwa nacmana u3z obaseze niahara mpowkosa no-
cmynka Koju 800u ociobohery 00 odeosoprocmu. OBLE je ped 0 jeqHO]
crienm(UIHO] KATETOPHju TOTpaKWBama IIOBepwiana CTeYajHe Mace,
KOjy MMa CMUCJIa M3]IBajaTH caMo y JBa ClIydaja: MPBO, aKO CY TPOLIKOBU
MOCTYIIKA KOjHU BOAU OCi000hemy pa3luuuTH OF TPOLIKOBA CTEYajHOT
HOCTYTIKA U JIPYTO, aKo C€ JIpXKaBa OUTYYH Jla HE M3y3HMa MOTPaKUBAba
CTe4ajHe Mace, ajld Hamepasa Jja U3y3Me OBE TPOILIKOBE.

[MpukazaHoM oxpendoM je IpkaBaMa UiIaHUIAMAa JaTa BeJWKa
criobona MpUIMKOM ofpehrBama N3y3eTHX MOTpaKMBamba. 3alpaBo, OBa
cnoboma je yeTBopocTpyka. IIpBo, apkaBe UMajy TUCKPELH]y Y MOIIETY
Tora Aa Jin he yommre 1a yBely KOHIETIT IOTPaKUBamba Koja ce U3y3uMajy
on ociiobohema. OTyma, MOTy TIOCTOjaTH JprKaBe KoJl KOjHX je ocioboheme
YBEK MOTIYHO, jep ce OIHOCH Ha CBa MOTPAXKUBaba, U JPKaBe KOJ| KOjUX
je ocnobolheme AETMMUYHO, jep MOCTOje W MOTpaKUBama ,,AMyHa™ Ha
ocioboheme. [lpyro, ako ce napkaBa OMIyYd Ja HEKa MOTPaKUBAba
Oymy m3y3eTa, OHa MMa TOTIYHY CII000Ay MPIIMKOM onpehuBama Thx
MOTpaXXWBama. JeMUHO MPOMUCAHO OTpaHUuYCHE je Ja M3y3eUd Mopajy
outn moceOHO ompaBnanu (,,duly justified). CymTHHCKH TOCMAaTpaHO
OBO W HHjE OTpaHUYCHE, jep TEOPHjCKU CBaka oipemda jeaHOr 3aKoHa
Mopa OuTH ompaBiaHa. M3y3eTa moTpaxkuBama Cy y AUPEKTUBU HaBee-

49  Awmepnuku BC, § 523(a)(5,15,18); kanaacku BIA, wi. 178(1)(6,1); enrnecku InsAct,
1. 281(5)(6); HoBo3enmanacku InsAct, wi. 114(1)(x).
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Ha exempli causa, ¥ HA Ha KOjU HA4YMH HE 00aBe3yjy JprKaBe WIAHUIIC.
[Tpema ToMe, prkaBa MOXKE Jla IPUXBATH j€IHO, BHUIIE WIIM CBAa IOMEHYTa
MOTpaXHBamwa, MPH YeMy UMa cJI0001y J1a U3y3Me U JIpyra MOoTpaKHUBamka
W CaMo JIpyra NOTpaKMBama 0] YCIOBOM Jia OLICHU JIa je TO OIpaBia-
Ho. Tpehe, 9ak u aKko ce AprkaBa ONpeNeNH 3a N3y3UMamke MOTPaKUBAA
HaBeneHuX y JlupekTuBu, Heka Mel)y muMa HUCY mperu3Ho onpelhena.
To crBapa mocebaH HUMBO HeycKIa)eHOCTH 3aKOHCKHX pelIeHa, Yak H
n3Mely OHMX 3aKOHOZaBCTaBa Koja Cy M3y3ena MCTY BPCTY NMOTPaKUBamba.
Konauno, Tpeba umaru y Buay aa Jlupekrusa omoryhasa ja ce orpaHudu
npuctyn ocinobohemy 0 OArOBOPHOCTU WIIM JIa C€ MPOAYKE POKOBH 3a
HacTymame ocliobohera ako cTeuajHu AYKHUK UMa HeKa OIl TIOMEHYTHX
norpaxuBama. [Ipemaa HHje y MOTIYHOCTH jacHO 300T yera ce M3y3e-
Ta MOTPAXHMBakha MEIIajy ca JBa MOTIYHO APYyra MHCTHUTYTA, YNEHCHHUIA
je ma he oBO MOBECTH IIO jOII jeTHOT HWBOA paciiojaBama y 3aKOHCKUAM
pelemrMa IpiKaBa YiaHuIa.

3.7. Mepe 3a yHanpeheme epuracHOCTH TIOCTYIIKa 0ciiobohema

Y mwpy yHampehema mocTynka ocinoOohema o] OIrOBOPHOCTH
3a ahame mpeocramux 00aBe3a, OO AprkaBa WIaHHUIA Ce€ OYEKyje Ia
UMILIEMEHTHpajy oaroBapajyhe mepe. Te Mepe ce olHOCE Kako Ha CY/CKY,
OJTHOCHO YIIPaBHY BIIACT KOja BOAW OBaj MOCTYMNAaK, TAKO W Ha IMPAaKTH-
yape. Kana je ped o cy/nckum, OJHOCHO yNPaBHUM OpPTaHHMa, O JprKa-
Ba CE 3aXTeBa Jia Ta JiMlla MPeTXoaHo noxalajy omrosapajyhy oOyky, kao
Y Ja UMajy HEeONXOJHA CTPYYHA 3Hama 3a M3BpIIaBame CBOjUX 00aBe3a.
Taxolhe, moctymnak koju Bogu ociodohemy Tpebda ma Oyme edukacaH.

3a nurma koja 00aBJbajy CTpyUYHE IMOCIOBE y TIOCTYIIKY CTeYaja Tpe-
Iy3eTHHKa JIMpEeKTHBa KOPUCTH HEYTpajiaH TEPMHUH ,,[IpaKTHYapu‘* (SHII.
practitioners). On 1p’aBa WiaHHUIA ce OYeKyje J1a uciyHe cinenehe 3axre-
BE: IIPBO, IMCHOBAHM TIPaKTHYapHu Tpeda ga moxahajy oarosapajyhy oOy-
Ky ¥ J1a Oymy CTpYYHH 3a W3BpILaBamke CBOjUX 00aBe3a; Ipyro, yCIOBH 3a
IpaKTH4apa, Kao U IMOCTyINaK HUXOBOI HMEHOBamba U paspellema Tpeda
na OyIy jacHU W TpaHCIapeHTHH; Tpehe, MPUIMKOM UMEHOBama MPAKTU-
Yyapa y KOHKPETHOM ciy4ajy TpeOa BOAWTH padyHa O HEroBOj €KCIEepTHU-
31 0 TOCEOHMM OKOJHOCTHMA CIIy4aja; 4eTBPTO, IY)KHUK U MOBEPUOIH
Tpeba ma mMmajy MoryhHOCT fa MpUTOBOpE Ha MMEHOBAame MpakTHdapa
WIH Jla 3aXTeBajy HErOBO pa3pelleihe; IEeTO, MOTPEOHO je YCTaHOBHTHU
onroBapajyhu Ham3op Haj pajoMm mpakTHdapa, Kako Ou ce 00e30enuio
Jla OHU CBOje 00aBe3e M3BpINABajy Ha euKacaH W KOMIICTCHTAH HAYWH;
nrecTo, HaKHajga MpakTHUdapuMa Tpeba na Oyme y cpa3mepu ca Op3uHOM
cripoBoljema CTeYajHOT MOCTYIIKA.
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4. O'PAHUYEILA HAMETHYTA AYXKHHUKY 110 OTBAPABY
CTEYAJHOI IIOCTVYIIKA

[lon orpanmuemnMa (IuCKBamU(HUKaIjaMa) CTEUajHOT Ty>KHUKA
ce Mmoapa3yMeBajy pa3He BPCTE CTEUajHUX MOCeanlia koje norahajy mud-
HocT nojenunia.’’ Crapuja cTedajHa 3aKOHOIABCTBA CY y CTe4ajy MPBEH-
CTBEHO BHJIENA CPE/ICTBO 32 Ka)KIaBambe MHCOIBEHTHHX AyKHHKA. Crora
He Tpeba ma Yyau ITo Cy ,,Hajpa3BUjeHUjU U HajaeTasbHHje ypeheHn
JIe0 TOTPOIIAYKOT cTedaja Omja ympaBo OpojHa OrpaHUYeHa CTEYajHOT
Iy>)KHUKA. VICTOpHjCKM H3BOpHM HaM OTKpPHBAjy H3Y3€THO HEIOBOJbAH
M0JIOXKA] MOjeIMHAIA KOjH HUCY MOTJIH Jla McIuiare cBoje ayrose.’! Ilae-
Ta KOpUITheHNX MPaKOHCKHUX CaHKIMja MpeMa Ty>KHUIIMa je Oura Beoma
MINPOKa W KpeTana ce Of OXy3HMMarma IIeJOKYITHe MMOBHHE, 3aTBapama,
ma CBe JI0 CMPTHE Ka3He, IPH YeMy Cy MHOTe Mepe HMalie 3a IPBEHCTBe-
HU IIWJb TIOHIKEHE JY)KHHUKA. JOIII je y PUMCKOM IpaBy BaKUIIO MPABHJIO,
10 KOME Cy MOBEpUOIH OMiIi oBiarheHy a HCeKy TeJo Ay>KHHKA U CBa-
KOM je TIPHIIala0 €0 Cpa3MEpHO MOTpaXKHUBambUMa (Majga Mo XpOHOJIO3H-
Ma TOT BpeMeHa, OHH OBO MPABO HUCY KOPHUCTHIIN).

OBakaB MPHUCTYII CE€ OIEEYyje Kao aHaxpoH. JlaHac je TeHIeHIHja
Yy pa3BHjeHHM €KOHOMHjama Ja ce (MHAHCHjCKa MpOMACT AY>KHHKa HE
cxBaTa Kao Tparenauja, Beh kao HemTo mTO je yoOMYajeHO M IITO MOXe
cBakor za 3azecu.”” To je u pasyor 300r Kora MOIEPHU CTE€YAjHH 3aKO-
HU TOKYIIaBajy Ja npoHal)y HauWHE Ja TOT MOjEJMHIIA PEUHTETPUILY Y
JPYIITBEHY 3aje[HUIYY U Jla My J1ajy HOBY IIaHCy. JeJaH ojf MOJaluTeTa
Jla ce TO YUYHMHU je npeasuhambe caMo HY)KHHUX OTpaHUYCHha 3a JY)KHUKA
MO OTBapamy cTeyajHOr moctymnka. CaMo ce Ha Taj HAUMH MOYKE CMambHTH
cTUrMaTHu3anyja Heycrnexa., TpXKHITHO OpHjeHTHCaHa TIPUBPEA, 3aCHOBA-
Ha Ha KPEIUTHO] PHUBPEIH, MOpa Ja padyyHa Ha TO Jla C€ BEIUKH Opoj
yuia Hehe cHahu y TOj HEMUJIOCPIHO] YTaKMHIM, TJIe HEKO Jao0uja, a
HEeKo TyOH. 3ajarak CTeYajHOr Mpasa je a TUM JIUIMMa TIOHY/IU MepCIieK-
TUBY. 3aTBapameM JIy>KHHKA WIK HEKOM JIPyrOM CaHKIHjOM, IOCTHXKE ce
ynpaBo cymnportaH edekar. [lyxauk he OWTH TOHIKEH, MOpAJIHO YHH-
JKEH, a 4ecTo 1 0e3 BOJbe 3a Ja/bUM KUBOTOM. TO je u pasnor 300r Kora
cTevajHe 3a0paHe HAMETHYTE I0jeIMHIIMMA MOTY J1a TIOCTOje caMo aKo Cy
HY>XHE ¥ TO CaMO y OHOj MEPH y KO0jOj je HEOITXOJHO 3aITUTUTH JPYIITBO
o Tux nuna. HepeanHo je oueknBaryu Ja APYIITBO UM MyHO MOBEPEeHa Y
TOjeIMHITA HAJ YAjOM jé UMOBHHOM OTBOPEH CTEYaj, YaK W aKO CE MOjMy

50 B. Pagosuh (2006), 224-232.

51 Bwume Bun.: Rafael Efrat, ,,The Evolution of Bankruptcy Stigma“, Theoretical In-
quiries in Law 7/2006, 366-385.

52 O pasno3uma 3a Mamy cturmarusauujy ayxuuka y CAJl sume Bun.: Rafael Efrat,
,Bankruptcy Stigma: Plausibile Causes for Shifting Norms®, Emory Bankruptcy De-
velopments Journal 22/2006, 488—517.

30



Byxk Paposuh (ctp. 11-34)

JbyZACKe Tpelke npule ca acrekra xpumhancTsa. 300r Tora kao onopam-
OeHM MexaHu3aM CTe4ajHO mpaBo Hamehe cBUM CyOjeKTHMa CTedajHOT
noctynka onpeheHa orpaHuuema U TO CAMUM HETOBHM OTBApambeM.
Creuajun oprann he KacHHMje MOKYIIaTH Aa HampaBe pa3iuKy u3mehy
Iy’XKHUK2 KOjU Cy TOIITEHH, anyd HecpelHW M OHMX KOju TO HHCY. JemHa
oJl mociienuiia ie OuTH a ce MpBUMa OrpaHUvCHa YKUajy, a qpyruma he
olpelyeHu mepuo/ BpeMeHa OHa | JIajbe OCTaTH.

JlnpexTuBa o Apyroj MaHCH HEMa 3a ITJb 1a XapMOHHU3Yje MaTePH]y
muckBanudukanuja. HampoTwB, oBa o0nacT je W Jajke y TOTIIYHO]
WHTEpEHIINjU JIp’KaBa wiaHuIa. JeauHa teMa kojoj JupexruBa moceehyje
naxmwy, yBogehn Heka MUHHMMAalHAa M 3alliTHTHA NpaBHia, je 3a0paHa
oOaBspama nenatHoctd. LltaBume, 3puunTo je pedeHo na oapende u-
PEKTHBE HU Ha KOjH Ha4MH HE YTHUYy Ha HalMOHAJHA IMpaBWja Koja ce
OJJHOCE Ha Jpyre BpCTe AMCKBaJH(HKalMja U3peUeHe of CTpaHe CyJoBa
WIN yTIPaBHUX OpraHa.

JlpxaBe WiaHUIE MOTY Jia IPONHIIY MpecTaHaK o0aBlbarba Jeiar-
HOCTH IIpeIy3eTHHKA, II0J] YCJIOBOM Ja Cy IberoBa JyroBama Be3aHa
3a Te menarHoctd. OHO IITO je Y OBOj HOPMH MHTEPECAHTHO j¢ Ja OHa
Be3yje MpecTaHak 00aBJbarba MPENy3eTHUYKE JENAaTHOCTH CaMoO ako Cy
JyroBama INpeay3eTHUKA MpoM3anlia U3 THX AelaTHocTH. [Ipema Tome,
aKo je (pM3MUKO JIMIIE TTOCTATI0 WHCOJIBEHTHO 300T IyroBama Koja HeMajy
HUKaKBe Be3e ca MPEAy3eTHUYKHUM aKTHBHOCTHMA (Ha MpUMeEp, Ha OCHO-
By HeMoryhHocTu Bpahama cTaMOEHOr KpenuTa), ApKaBa HE MOXE Kao
CaHKIMjy Ja TMPEeNBUAM MpecTaHak oOaBibarmba Mpeay3eTHHYKE AeIaTHO-
ct. Ha oBaj HauMH ce I0CIIeHO CIPOBOIN KOHIICIT 3aIITHTHOT KapaKTe-
pa yBeneHux 3abpaHa, jep je APYIITBY, ald ¥ CAMOM IIOjeIUHILY, TOTPeO-
Ha 3alITUTa CaMO aKo MPeay3eTHUK 3amajHe y pUHAHCHjCKE TeIIKohe 13
y3poKa Be3aHUX 32 00aBJbame MPOYECHOHATHUX JIENATHOCTU. Y CYIPOT-
HOM OU TO OMJIa KOHTPANpOAYKTHBHA CaHKIIH]ja.

JpxaBe wiaHHIE KOje yBeny 3a0paHy 0o0aBJbama JEeTaTHOCTU CY Y
o0aBe3H Ja je YKMHY HajKacHHje HCTEKOM POKa KOju je oTpedaH na mpohe
na 6u Hactymmio ocnoboheme.> [pema Tome, oBa AUCKBanU(UKaIHja HE
cMe Outu TpajHa, Beh ce mpeay3eTHHKY Mopa oMoryhuTH aa HacTaBH ca
o0aBJpambeM IMpeay3eTHHYKE AETaTHOCTH, ¥ TO HAjKAaCHHjE HCTEKOM Iie-
puona ocinobohema. JIpxaBe MOry oBaj poK Ja CKpare, ajau HE M Ja Tra
nponyxe. [Ipumepa panu, ako je ApikaBa MPUXBaTHIIA TPOTOAUIIBU POK
3a HacTyname ociobOolhema, 3a0paHa oOaBibama IEJATHOCTH MOXE 1a
Tpaje u camo romuHy nana. Kaga mcrekHe nepuop ocioOolema, 3a0pana
o0aBJpama JCIAaTHOCTH IMpecTaje, 0e3 moTpede ma mpemy3eTHUK mokpehe
HEKH JIPYTH CY[CKH WJIN YIPAaBHH MOCTYIAK.

53 IupexTuBa o apyroj maHc, 9. 22(1).
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Jla Ou ce HaBeneHa MpaBuIiia IpUMEHUBaIAa OTPEOHO je 1a je 3a-
OpaHa m3peueHa HMCKJBYYHMBO 300T TOTa INTO j& MPEAY3ETHHK HCITYHHO
cTedyajHu pasznor. OBUM MpaBWIOM ce oMoryhasa Ap)kaBama WiaHUIIaMa
Jla CAaHKIIMOHUIY MpeTy3eTHUKE 300T APYTUX MpOITyCTa, Tako mTo he nm
3a0paHuTH 00aBJbaE JICITATHOCTH Ha IY>KH MEPHOJ MIIM YaK TpajHo (Ha
npuMep, Kao MocJequle W3BpIIeHha KPUBUYHOT nena). [pyruM pednma,
ocioboheme Boau mpecTaHKy 3a0paHe ako je 3a0paHa yBelleHa caMo Kao
MOCJIEINIIA OTBApama CTEYajHOT MOCTYTIKA.

[Mopen oBor M3y3eTKa, ApKaBe WIAHHIE UMa]y jOIl JBe MOTyhHOCTH
Ja IpeABHIE TyKE POKOBE Tpajama 3abpaHe 00aBibamba AEIaTHOCTH WIH
Jla yBedy TpajHy 3a0pany. [IpBa MmoryhHOCT ce OHOCH Ha CUTYaIjy Kaja
j€ Ipey3eTHUK JIe0 HeKe moceOHe MpodecHje Ha KOjy ¢e IPUMEY]y 0CO-
OcHa eTHYKa MpaBWiIa WIK MPaBUIia O PEIyTalHjU WIK CTPYYHOM 3HAHY,
a OH je Ta mpasmia mpekpro. Jpyra moryhHoCT ce Besyje 3a OHE Tpes-
y3€THUKE KOjH yIPaBJbajy UMOBHHOM JIpyTHX.>*

5. KOHCOJIUIOBAH TMTOCTYTIAK WJIM KOHKYPEHTCKU
TTOCTYTILINA?

CBaku mpey3eTHUK UMa JIBe BpcTe o0are3a. [IpBy BpcTy unHe oba-
Be3e Hacraje y Be3W ca 00aBJbambeM Npely3eTHUYKHX JIENaTHOCTH (T3B.
npodecuonamne obapese), MOK ce Apyre obaBe3e OJHOCE HA TyroBamba
mpeyseTa BaH THX JelTaTHOCTH (T3B. nuuHe ob6aBese).” IlocmarpaHo w3
yIlla KOMIIAaHHjCKOT' IIpaBa, HEMa OCHOBA Jla ce MpaBW pa3iuka u3mehy
oBux oOaBe3a. [Ipeny3eTHHK 3a CBe CBOje o0OaBe3e, U NMPOPECHOHATHE U
JIMYHE, OJIrOBapa HEOTPAHWYEHO, LEJIOKYITHOM CBOjOM MMOBHHOM. Mctn
HU3BOp — MMOBHHA (I)I/I3I/I‘IKOF Jijia, CJIYyXH 3a HaMHUPECHE CBUX HETOBHUX
nyroBama. Mmajyhu y Buay CpPICKM KOHIIENT jeMHCTBCHE UMOBUHE U
o0aBe3a Ipe/ly3eTHHKA, HajJIOTHYHUje OM OMIIO J1a C€ BOIIM jellaH CTeUYajHU
MOCTYMaK, y KoMe OM cTeuajHy Macy YHMHHWIA IIeJIOKYyITHA WMOBHHA
npe/y3eTHHKA, & HAMUPUBaJia OU Ce CBa HEroBa MOTpaKUBarmba.

JupekTrBa 0 Jpyroj IIAHCH je IMOKa3alla BEIIMKO WHTEPECOBAE
3a OBy TE€My, a pasjior je 3amTuTa IpaBa Ha ocioboheme o1 oaroBop-
HocTH 3a mahame mpeocranux oOaBe3a. YBeleHa Cy JiBa NpaBWia, a
MPUMEbY]y C€ 3aBUCHO Of TOTa Jia JIn ce MpodecroHalHe U JIuYHEe 00a-

54  JlupextuBa o apyroj maHcu, @i 23(5).
55 TIIpo¢. PagynoBuh rosopu o 1yroBuMa HacTaJuM Kao MOCIEIHULA ,,IOTPOIIkE U JIy-
TOBHUMa HACTAJIUM Kao MOCIeua ,,mocnoBama’. Bun.: b. Paxynosuh (2019), 76-77.

56 ,bymyhe pememe momahem 3akoHOmaBiIy He Tpeba na Oyae OrpaHHYEHO cCaMmoO Ha
JyTOBE Ha OCHOBY IOCJIOBamba. OCHOBHM Pa3ior je IITO Ce Yy MPaKCH 4eCTO BeoMa
TEIIIKO Pa3JIMKyjy OBaKBH JYTOBH, T€ OM MOKYIIAj pa3JIMKe CTBOPHO HU3 Ipodiema y
MpUMEHHU cTedajHor okBupa. b. Pagymosuh (2019), 77.
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Be3¢ Mpeay3eTHHKA MOTY pa3aBojuTH.’’ AKo ce oBe 00aBe3e He MOTy pas-
YMHO Pa3[IBOjUTH, ApKaBe WIAHHUIE Cy Y o0aBe3n Aa oOe30ene na Takea
nyroBama Oymy oOyxBahieHa jeTHUM MOCTYITKOM 3a CBpXE JI00Hjama TOT-
MyHOT ocjobohema o oaroBopHocTH. CaMO TakBO peLICHE TapaHTyje
na he npenysetHuk O6utH ocnobolen n THX obaBe3a. Y CympoOTHOM, aKo
ce JMYHE W mpodecruoHamHe 00aBe3e MOTY pa3aBOjUTH, ApKaBe dia-
HHIIE UMajy TIpaBO Ja BOJE jelaH MOCTYNaK (KOHCOJHMIOBAH MOCTYIIAK)
WIH OJ[BOjEHE TIOCTYINKE 3a pa3luuuTe o0aBe3e y by ocloOolema.
MehytumMm, y cnydajy Bolema aBa TOCTYNKa, OHU MOpPajy OUTH KOOp-
OUHUCAHU. [IMPEKTMBOM HHje NMPEHU3MpAHO IITa CE IMOApasyMeBa II0[
KOOPJIMHAIMjOM IIOCTyIaKa, IITO JAp)KaBaMa YiIaHUIIaMa Jaje BeJIUKe
MoryhHocTn.

6. BAKJbYUYHA PASMATPAIHA

JlupekTtrBa 0 ApYroj IIAHCH j€ yCBOj€HAa HAKOH BHIIIETOAMIIEHIX
Hamopa EBpoOITiCke KOMHCH]jE YIEpPeHHX Y IpaBIy IMPOMOIHjE pPa3Boja
npeny3etHumiTea. [IpobieMu U BelMKe TUCKpenaHile u3Mely apikasa
Cy youeHe y Momiely JaBama Jpyre mance npenysetHunnma. OTBapame
cTedaja je y HajaeheM Opojy cirydajeBa 3aTBapasio Bpara Npeny3eTHUIIMMA
KOjH JKeJIe J1a HacTaBe ca 00aBJbambeM NPeIy3eTHUUKE JeaTHOCTH. Benn-
K# Opoj M3BElITaja M CaollITekha Ha KOjUMa ce ToInHaMa pajujio Cy ce
YIJIAaBHOM KpeTaH OKO MCTHUX Tema. Mehy muMa cy moMuHHpanu: oba-
BE3HO MOTITYHO ocioboheme o1 oAroBopHOCTH 3a miahame mpeocTaanx
o0aBe3a 10 MPOTEKY HajBUIIC TPU TOIMHE, 00aBe3a MpaBbemha Pa3JIUKe
n3Mel)y MOImTEHMX M HEMOLITEHHX Npery3eTHHKA, HEAUCKPHUMUHHCAHE
npeny3eTHUKA HaJ KOjUMa je OTBOPEH CTEYajHH MOCTYNaK (HapOYHUTO y
HonIey HpHUCTyNa KpeAWTHMa W pasHUM BHAOBHMa (hUHAHCHjCKE MOJ-
pIIKe), Kao u mpodecruonanu3anuja u euKacHOCT Bohema 1 yIpaBibama
OBHM MOCTyMIUMa. [IpUHIMIHU]ETHO, ped je O TeMamMa OKO KOjux ce
BehnHa cnarana. Mehytum, npobrem je y BUXOBOj OlepalloHaIN3altju,
KOja MOXe OMTH M3BPILICHA HA MOTIIYHO Pa3iUuUTe HAauMHE.

Ycpajame JlupekTrBe 0 Ipyroj maHCH je Ouia MpHiIuKa J1a ce yCIro-
craBe onpeheHa MuHMMaITHA TPaBuiia y OBOj 00JIACTH, U TAKO HAIIMOHAIHU
CUCTEMH CTeuaja Mpeay3eTHUKa NpUOImKe. AHanu3a wiaHnoBa Jlupekruse
nocBeheHnX CcTe4ajy Mpeay3eTHHKAa Hac HaBOAW Ha ciexehe 3akibyduke:
NpPBO, MPaBUIa Cy BEIMKUM JICJIOM HavelHa; APYro, MOKPUBEHA Cy Camo
Heka ogaOpaHa MUTama cTedaja Mpeay3eTHHKA, T€ CE TEIIKO MOXKe T'OBO-
PUTH O LIENHMHU YCBOjeHHX pellerma; Tpehe, MHOIITBO MpaBuiia JpiKaBe
YJIaHWLIE MOTY, ajli He MOpajy Ja yBely, IITO yMamyje XapMOHH3aLMOHU
edekar JlupekTuBe; YeTBPTO, 32 HEKa MpaBuia Cy JIp’KaBaMa WiaHUIaMa

57 JlupexTHBa O Opyroj MIaHCH, WiI. 24.
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Jare oIyje OKO HauWHa UMIIEMEHTAlWj€e; U MEeTO, YIOTPpeOJbeH! U3paszu
YeCTO Cy alCTPAaKTHH, ILITO 3aXTE€Ba HUXOBO MPEIM3UPAkE, WK Off CTpa-
HE 3aKOHOIaBLa Wiu npakce. OuunienHo je na ce AUpeKkTrBa y BEIHKO]
MEpH OcCJama Ha HAllMOHAJIHA 3aKOHOAABCTBA U BHUXOBY CIIPEMHOCT Jia Ha
aJIeKBaTaH HAUYMH MMIUIEMEHTUPAjy HBEHe oapenoe.
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EUROPEAN REGULATION OF INDIVIDUAL
BANKRUPTCY - LESSONS TO BE LEARNT
BY THE SERBIAN LAWMAKER

Summary

In 2019 the European Union adopted the Directive on preventive
restructuring frameworks, on discharge of debt and disqualifications. In
this paper the focus is on those provisions of the Directive that deal with
bankruptcy of entrepreneurs. This type of bankruptcy is only partially
regulated, with particular emphasis on certain questions dealing with dis-
charge of debt, disqualifications and consolidated proceeding. The pur-
pose of these provisions is to promote the concept of second chance for
honest insolvent entrepreneurs.

The analysis of the community concept of entrepreneur bankruptcy
is of great importance for Serbia. A working group established by the
Ministry of commerce is currently writing a new law on bankruptcy of
entrepreneurs. Provisions of the adopted Directive will present a starting
point for the new law. Therefore, it is important to know which provisions
are mandatory. Discretionary provisions are not supposed to be a prio-
ri rejected, but they should be carefully analyzed in order to determine
whether it is justified to introduce them to Serbian law. In addition to
that, many provisions are not specific enough, which is why their imple-
mentation into Serbian law would present a challenge.

Key words: entrepreneur, natural person, second chance, bankruptcy,
discharge of debt, disqualifications, consolidation of
proceedings.
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